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THE ADMINISTRATION OP JUSTICE IN THE SWISS FEDERAL 
COURT IN INTERCANTONAL DISPUTES * 

By Dr. Dietrich Schindler, of Zurich 

I. The Jurisdiction Over Intercantonal Conflicts 

1. HISTORICAL DEVELOPMENT (1291-1848) 

It is inherent in the nature of a closer relation of states that an organ 
be created for the decision of disputes between the individual members of a 
confederation. The Swiss Confederation has at all times applied itself to 
this task. 1 

The oldest league of the three original cantons, Uri, Schwyz and Unter- 
walden, of 1291, which forms the origin of the Confederation, provided the 
following procedure for the settlement of disputes : 

If dissension shall arise between any of the confederates, prudent men 
of the Confederation shall come together to settle the dispute between the 
parties as shall seem right to them, and the party which rejects their judg- 
ment shall be an enemy to the other confederates. If war or discord shall 
arise among any of the confederates, and one contending party refuses to 
accept proffered justice or satisfaction, the confederates are bound to assist 
the other party. 2 

If this provision still left the settlement of disputes to the initiative of 
well-disposed men, the league made with Zurich in 1351, as well as the later 
leagues, provided a real arbitral procedure. This was the form of decision 
of intercantonal disputes which was suited to the earlier political conditions 
of the Confederation. Until the year 1848 (with the exception of the years 
1798-1815) such conflicts were actually settled by arbitral courts. But just 
as the old Confederation (as it existed until 1798) — in contradistinction to 
modern confederations of states and federal states — was not a state united 
by a uniform constitution, but a conglomeration of different leagues among 
the individual cantons (called also Ortc and Stande), so, too, a uniform 
regulation of the system of arbitral courts was lacking. Each of the leagues 
determined in its own manner, which often differed from that of the others, 
the regulation of the arbitral procedure for disputes between the members 

* Translated from the German by E. H. Zeydel, Washington, D. C. 
i On the historical development of intercantonal law in general, cf. Max Huber, thia 
Journal, January, 1909, p. 67. 

2 English translation of I. M. Vincent, Government in Switzerland, New York, 1900. 
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of the league. The provisions referred to the appointment of the arbitral 
court and the place of meeting ; there were but few regulations as to pro- 
cedure and the nature of the law to be applied. This organization for the 
administration of law between the cantons was designated as "confederate 
law" (Eidenossisches Eeeht). In time the regulation provided in the 
Zurich League of 1351 became prevalent for the appointment of arbitral 
courts ; each of the litigant parties named two arbitral judges who, if they 
could not agree, chose an umpire from among the Confederation. 

During the years 1798-1803, Switzerland constituted under the 
supremacy of France a unified State, the cantons were degraded to mere 
provinces, and intercantonal relations ceased to exist. 

By virtue of the Mediation Constitution of 1803, granted by Napoleon, 
the cantons again received the character of states and were united into a 
sort of federal state. The supreme organ of this state was the Diet, com- 
posed of deputies from the cantons. If an attempt at mediation failed, the 
settlement of intercantonal conflicts devolved upon the Diet, which con- 
stituted itself for this purpose into a "syndicate." "While the deputies of 
the Diet were bound by the instructions of their cantonal governments when 
the Diet met as a political body, and the representatives of the larger can- 
tons had two votes to one vote for those of the smaller cantons, the deputies 
were bound by no instructions in the decisions of the "syndicate" and none 
possessed more than one vote. When the Diet did not meet, it was the duty 
of the Landammann of Switzerland to appoint arbitral judges for purposes 
of mediation, or to postpone the discussion until the next Diet. 

After the fall of Napoleon, the Mediation Constitution was set aside and 
the cantons united in 1815 to form a confederation of states. In the re- 
organization, the conditions as they had existed prior to 1798 were used as 
a model for the decision of intercantonal conflicts, as well as for many other 
matters. The decision was again entrusted to arbitral courts, the appoint- 
ment of which was now, however, regulated by the Federal Treaty, which 
embraced all the cantons in an equal manner. The provision regulating this 
matter may be looked upon as a summary conclusion of Swiss experience 
in intercantonal courts of arbitration, and reads as follows : 

§ V. " All claims and disputes between the cantons on matters which 
are not guaranteed by the Federal Treaty are referred to the confederate 
law. The course and form of this procedure are fixed as follows : 

Each of the two litigant cantons chooses from among the magistrates of 
other cantons two, or if the cantons so agree, one arbitral judge. 

If the litigation is between more than two cantons, the designated num- 
ber is chosen by each party. 

These arbitral judges together endeavor to settle the dispute amicably 
and by means of mediation. 

If this cannot be attained, the arbitral judges choose an umpire from 
among the magistrates of a canton which is not a party to the dispute and 
from which no arbitral judge has as yet been drawn. 
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If the arbitral judges should be unable to come to an agreement as to the 
choice of the umpire, and one of the cantons should make a complaint there- 
on, the umpire is appointed by the Diet, in which case, however, the litigant 
cantons have no vote. The umpire and the arbitral judge again attempt to 
settle the dispute by mediation, or to decide, in case of mutual consent, by 
means of a compromise verdict; but if none of these possibilities occurs, 
they render a decision finally in accordance with law. 

The verdict cannot be further contested and is, if necessary, carried into 
execution by a decree of the Diet. 

Simultaneously with the principal issue, a decision shall be rendered with 
regard to the costs, consisting of the expenses of the arbitral judges and the 
umpire. 

The arbitral judges and umpires chosen in accordance with the afore- 
mentioned provisions are exempted by their governments from the oath to 
their canton in the pending litigation. 

In all disputes which may occur, the cantons involved shall refrain from 
all measures of violence or even of arming, shall follow exactly the path of 
law laid down in this article, and shall conform to the verdict in all its parts. 

2. THE EXISTING LAW 

In the year 1848 the Swiss Federal State was founded. As organs of 
the new state the Federal Assembly (the legislative body), the Federal 
Council (the executive body) and the Federal Court were created by the 
Federal Constitution of September 12, 1848. The system of arbitral courts, 
which was recognized to be insufficient, was abandoned and the settlement of 
disputes between cantons was entrusted to the new federal organs. The 
Federal Court, which from 1848 to 1874 was not a permanent court, but 
met only occasionally, was entrusted with disputes in civil law, while the 
Federal Council, from the decisions of which appeal could be had to the 
Federal Assembly, was entrusted with disputes in public law. 

This division of jurisdiction, which entrusted to the Federal Court only 
insignificant tasks, was discontinued in the complete revision of the Federal 
Constitution in 1874. The new Constitution of May 29, 1874, which is still 
in force, created a permanent Federal Court and entrusted to it the settle- 
ment of disputes between the cantons not only in civil, but also in public 
laAV. The Federal Council retained jurisdiction only in some cases of an 
administrative nature. 

The separate provisions of the Federal Constitution and of legislation 
are as follows : 

The competency of the Confederation follows from Article 5 of the 
Federal Constitution, which reads: 

The Confederation guarantees to the cantons their territory, their 
sovereignty, within the limits of Article 3, 3 their constitutions, freedom, the 

3 Article 3 reads : "The cantons are sovereign, in so far as their sovereignty is not 
limited by the Federal Constitution, and as such they exercise all rights which are not 
entrusted to the Federal authority." 
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rights of the people and the constitutional rights of the citizens, as well as 
the rights and powers which the people have entrusted to the authorities. 

The guarantee of the Confederation is effected among other means by the 
fact that it furnishes an organ through which conflicts between the cantons 
can be decided. The Federal Constitution of 1848 stipulated the following 
provisions in this matter : 

Article 90. The Federal Council has particularly the following powers 
and obligations within the limits of the present constitution : No. 2. It must 
watch over the observance of the Constitution, of the laws and of the 
decrees of the Confederation, as well as of the regulations of confederate 
concordats; it issues the necessary decrees for their administration, either 
of its own accord or in response to a complaint that has been made. 

Appeals from the decisions of the Federal Council could be made to the 
Federal Assembly in compliance with the following regulation : 

Article 74. The subjects which fall within the jurisdiction of both 
Councils are especially the following : . . . . No. 15. Complaints by cantons 
or citizens regarding decrees of the Federal Council: No. 16. Disputes 
among the cantons falling under the head of public law. 

Finally the Federal Court had jurisdiction in accordance with Article 
101 of the Federal Constitution, the conclusive provisions of which read : 

Article 101. The Federal Court decides as a civil court: (1) in dis- 
putes which do not fall under the head of public laws, (a) between cantons 
among themselves. 

The respective provisions of the Federal Constitution of 1874, which is 
today still in force, read : 

Article 110. The Federal Court decides disputes in civil law : . . . . 
3, between the cantons among themselves. 

The Federal Court further decides in cases concerning homelessness, as 
well as in disputes between communes of different cantons pertaining to 
the rights of citizens. 

Article 113. The Federal Court further decides: 

(2.) In disputes between cantons pertaining to matters of public law; 

(3.) In complaints concerning the violation of constitutional rights of 
citizens as well as in any complaints of private persons concerning the viola- 
tion of concordats and state treaties. [According to the Law of Execution, 
such a complaint can be directed only against cantonal ordinances and 
decrees.] 

The provision of No. 2 of Article 113 was elaborated by Article 177 of 
the Federal Law of March 22, 1893, concerning the organization of the 
administration of the Federal Laws ("Law of Organization"). This article 

reads : 

The jurisdiction of the Federal Court over disputes in public law be- 
tween cantons is well founded if a cantonal government applies for its 
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decision. To such disputes there belong especially boundary disputes be- 
tween cantons, questions of competency between the authorities of different 
cantons, and cases relative to the application of intercantonal treaties, as 
far as the infringement of the interests or the legal claims of private per- 
sons are not exclusively involved. 

The Federal Constitution distinguishes in the aforementioned articles 
between disputes in civil law and disputes in public law between cantons. 
A case is civil or public, depending upon whether the cantons appear in 
court as private juridical persons or as representatives of public interests. 
Since the Federal Court is competent in both cases, it is not necessary to 
dwell further upon this distinction at the present time. 

In spite of the provisions of the Federal Constitution which have been 
mentioned, the Federal Council, in accordance with special regulations 
provided by some of the federal laws, has even today the duty of deciding 
certain intercantonal disputes. This is the case, however, only in such 
matters as are entirely regulated by federal legislation and in which, con- 
sequently, the intercantonal sovereignty is not in question, or in which the 
decision must be made rather in accordance with technical than legal points 
of view. In the latter case, as far as juridical questions are decided also by 
the Federal Council, the decision of the latter may possibly be appealed 
from before the Federal Court (R. 0. 33, I, pp. 336-7; law relative to the 
Hydraulic Police in the Alps, Article 12). 

However, the cantons are not forbidden to submit their disputes to an 
arbitral court. In Article 102, No. 5, of the Federal Constitution, it is pro- 
vided that the Federal Council must execute such awards (cf. Ullmer, II, 
No. 859). Furthermore, it is possible that a commission formed from the 
very outset may be competent for the decision of certain intercantonal dis- 
putes. Compare an example infra, p. 175. 

Finally, a Federal Assembly may have an important role in the settle- 
ment of intercantonal conflicts. If it is a question of a conflict of interests 
the decision of which is not possible according to the norms of law, or where 
such a decision would lead to an unfair solution, the Federal Assembly, as 
the highest political instance, may intervene. 4 

In the following pages decisions of the Federal Court (and of the 
Federal Council and the Federal Assembly before 1874, respectively) in 
intercantonal conflicts will be presented. Disputes will be treated in which 
two cantons as such appear as parties to a litigation. The Federal Court 
(before 1874, the Federal Council and the Federal Assembly, respectively) 
must, to be sure, also decide complaints of citizens relating to the violation 
of constitutional rights, as well as complaints of private persons in matters 
of violation of concordats and state treaties, in so far as the complaints are 
directed against intercantonal ordinances ("recourse in public law"). 

In such decisions, questions of intercantonal law are often decided. The 
* Of. Max Huber, in this Jouenal, Jan., 1909, p. 90. 
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Federal Court may see fit to treat the same juridical question now as a 
dispute in public law between cantons, now as a recourse in public law, nay, 
in one and the same case the court often assumes jurisdiction from both 
points of view. Nevertheless, decisions on recourses in public law are in- 
cluded in the following pages only in so far as decisions have been rendered 
in cases between cantons with regard to the same juridical questions, and the 
inclusion of such decisions seemed, consequently, to be necessary in order 
to render complete the account of the judicature of the Federal Court in 
certain matters. The rest of the decisions on recourses in public law, in 
which questions of intercantonal law are decided, are omitted from these 
pages because in these cases it is usually a question of the interpretation of 
special positive norms of federal law which are hardly of interest for inter- 
national law. On the other hand, the disputes in which the cantons them- 
selves appeared as parties — in default of positive norms of law — were in 
most cases decided in accordance with general principles of international 
law and of federal law. The decisions in such conflicts might, therefore, be 
of value as precedents for international litigation. 5 

II. Procedure in the Trials of Intercantonal Disputes 

The Federal Court has in practice applied certain rules of procedure 
in the cases brought before it, which will be treated first in the following 
pages. 

1. suability of plaintiff and defendant 

The parties to intercantonal disputes are, in the first place, cantons. They 
are represented by their governments. But the communes may also appear 
as parties, represented either by the cantonal government, side by side with 
the latter, or for themselves alone. 

After the Federal Court in the year 1878 failed to consider a dispute 
between communes of different cantons relative to a joint charitable duty, 
as a dispute between cantons, and hence declared itself to be incompetent 

s Naturally, the whole body of intercantonal law will not be presented in the 
following pages, but rather only those not very numerous matters in which decisions 
have been rendered by the Federal Court. Systematic presentations of the entire 
intercantonal law are: Max Huber, "The Intercantonal Law of Switzerland (Swiss 
Interstate Law)," in this Joubnal, Jan., 1909; Arnold Bolle, Das interkantonale 
Recht, La Chaux-de-Fonds, 1907. Of. also W. Burckhardt, Kommentar der Schweize- 
rischen Bundesverfassung, Berne, 1914, and T. Schollenberger, Bundesverfassung der 
Schweizerisehen EidgenossenscTiaft, Kommentar mit Einleitung, Berlin, 1905. The 
sources for the following presentation are: Recueil offieiel des ArrSts du Tribunal 
federal Suisse (cited as R. O.) appearing since 1875, one volume annually, since 1894 

(24th volume) in two parts, since 1914 (40th volume) in three parts, of which the 
first contains in each case the decisions in public law; R. E. Ullmer, Die staatsrechtliehe 
Praxis der Schweizerisehen BundesbehSrden, Vol. I, 1848-1860, Vol. II, 1848-1863 

(cited Ullmer) ; L. R. von Salis, Schweizerisehes Bundesrecht, Staatsrechtliche und 
verwaltungsreehtliche Praxis des Bundesrates und der Bundesversammlung seit 1874, 
2d ed., Berne, 1904. 
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(R. 0., 4, p. 365), it subsequently abandoned this point of view and always 
admitted such disputes. "For a conflict of competency which exists mate- 
rially between communal authorities of different cantons, must be settled 
by a delimitation of the cantonal sovereignties involved," wherefore the 
Federal Court is competent, in accordance with Article 175, line 2, of the 
Law of Organization (R. 0. 39, I, p. 606). But it follows from this that 
such conflicts may "be submitted to the Federal Court, by one of the can- 
tonal governments involved, as a dispute in public law" (R. 0. 17, p. 20-1). 
The Federal Court has in constant practice maintained the principle that in 
disputes between communes of different cantons "the governments are 
authorized and obliged to represent the communes" (R. 0. 8, p. 442; 9, p. 
260; 10, p. 96; 13, p. 330/415; 21, p. 315/6; 23, p. 1467; 24, II, p. 253). 
However, it is not impossible for the communes to appeal directly to the 
Federal Court without the intervention of the cantonal governments (as, 
for instance, in a dispute relative to citizens' rights (R. 0. 24, II, p. 246). 

Yet the cantonal governments must represent not only the communes, 
but they also have the right "to answer for the competency of their courts 
and to bring the dispute as to the subjection of a case before the Federal 
authorities as a conflict in public law" (R. 0. 12, p. 68). 

Finally, the Federal Court has quite generally declared "that the repre- 
sentation of sovereign rights of a canton in its relations with another 
canton devolves upon the government and that, on the other hand, the latter 
must answer for the fulfilment of the political duties of the canton in its 
exterior relations." Thus, the suability of plaintiff and defendant, re- 
spectively, was acknowledged in the governments of two cantons in a dispute 
concerning the endangerment of cantonal territory through target practice 
in a neighboring canton (R. 0. 26, 1, p. 449). 

A canton is also competent to represent the private interests of its citi- 
zens if it alleges incidentally an interest of its own. In the decision of 
January 12, 1878, in the case of Aargau v. Zurich, the Federal Court 
declared : 

The right of the Canton of Aargau to make complaint in the present 
case might be doubted only in so far as the exclusively private interests of 
Aargovian citizens are at stake. But this is in no respect the case. Besides 
the private interests . . . there is indisputably a public interest of the canton 
of Aargau in question, and under these conditions the government has the 
right to protect its nationals against prejudice on the part of another can- 
ton (R. 0. 4, p. 42; also 14, p. 37; 26, I, p. 451). 

A canton may also join in the complaint of one of its citizens (R. 0. 
8, p. 727). 

It was mentioned above that private persons may complain to the 
Federal authorities against the violation of constitutional rights through 
cantonal ordinances. The question then arises whether the Federal authori- 
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ties should also receive complaints of private persons who allege that their 
rights have been injured by the encroachment of one canton upon the 
sovereign rights of another canton. In two cases which however stand 
alone, the Federal Court has answered the question negatively (R. 0. 4, p. 
4; 5, p. 7). For the rest, the Federal authorities have always accepted such 
complaints. The beginning was made by a decision of the Federal Assembly 
of June 25, 1862, according to which the complaint of a citizen against 
simultaneous taxation by two cantons was approved. The Commission of 
the National Council held : 

It is not apparent why the request of the citizen who is injured because 
of the conflict between the cantons should not be heard in the same way 
as when the cantons appeal to the Confederation for a decision. If each 
canton can by means of execution assert its opinion, none of them has, to be 
sure, any reason for appealing to the assistance of the Confederation ; but 
the conflict is existent none the less, only that a third party is affected by 
the consequences. Now if the two states were unconditionally sovereign, 
and if they were not related to each other in a way which makes possible the 
adjustment of the disparity, the person affected thereby would submit to the 
force of circumstances because there would be no authority which could 
protect him against the injustice. But by virtue of the fact that the can- 
tons have united in a joint state, they assumed the obligation of not trans- 
gressing upon the territory of another canton in the exercise of their can- 
tonal rights; and if this should occur, nevertheless, it is the duty of the 
authorities to investigate and to decide with which side justice lies, and the 
cantons must submit to the decision pronounced in accordance with the 
Federal law. Such a case is presented when the legislation of two cantons 
on the subject of taxation conflicts in such a manner that both cantons claim 
the right of taxing the same object. The authorities must decide which 
claims are to be protected by the Confederation (Ullmer, II, No. 694). 

The practice in matters of double taxation begun by this decision has 
been followed in other disputes of intercantonal juridical relations. The 
Federal Court has constantly received such complaints of private persons 
(R. 0. 8, p. 728 ; 18, p. 700 ; 24, 1, p. 227 : 29, I, p. 418 ; 32, 1, p. 626 ; 33, 1, p. 
363), often with express reference to the practice in cases of double taxation. 
In the two last cited decisions, the Federal Court derives from Article 5 of 
the Federal Constitution "the general authority to decide for the Con- 
federation on conflicts of cantonal sovereignties." 

In disputes in the matter of public law between cantons, the Federal 
Court has declared admissible the intervention of third persons who have a 
legal interest in the outcome of a litigation, as, for example, a commune 
(R. 0. 8, p. 52). 

2. PREMISES OF A DISPUTE BETWEEN CANTONS 

The question as to when a dispute is civil and when it is public does not 
need to be further discussed here, since the Federal Court has jurisdiction 
in both cases; but it is of interest to know at what stage an intercantonal 
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conflict may be brought before the Federal Court. On this subject, the de- 
cision of October 21, 1909, in the case of Schwyz v. Zurich is as follows : 

It is clear that a dispute in public law between cantons exists only after 
one of the two cantons has decided unfavorably a definite request of the 
other canton. It is not the duty of the Federal Court to decide juridical 
questions concerning which there is possibly no difference of opinion at all 
between the cantons in question, nor may a cantonal government be denied 
the right to express its opinion with regard to a definite request of the 
government of another canton in the first place in its administrative 
capacity and later, eventually, in its capacity as a part (R. 0. 35, I, p. 
664/5). 

In one particular case, however, the Federal Court admitted a suit before 
an actual conflict of cantonal sovereignties had occurred. The canton of 
Aargau had been prohibited by decision of the Federal Court of November 
1, 1900, from permitting the further use of a rifle range in the manner 
theretofore used because it endangered the territory of Solothurn. The 
city of Aargau, as the proprietor of the rifle range, caused a project to be 
made for the improvement of the said range and submitted it through the 
medium of the cantonal government for the approval of the government of 
the Canton of Solothurn. The latter refused, however, to enter into a dis- 
cussion of the subject. The Federal Court admitted the suit of the Canton 
of Aargau requesting that the maintenance of the rifle range be declared 
permissible in view of the projected plan. 

The Canton of Aargau had to enforce this claim with respect to the 
Canton of Solothurn, which had obtained the injunction in question. . . . The 
requisite interest of the plaintiff in this verification arises from the fact 
that the city of Aargau can not resonably be expected to make the projected 
improvements in connection with the shooting range, which will entail great 
expenses, before the question of the admissibility of its use has been decided, 
since the decision upon this subject may, according to the opinion of the 
experts, be made by means of the plans that have been submitted (R. 0. 
41, I, pp. 135, 136). 

At all events, the Federal Court determines only such points in a case 
in which there is an existing legal interest. Thus, in the decision of Decem- 
ber 11, 1914, in the case of Neuchatel v. Berne, the examination of an inter- 
cantonal agreement was completely refused "since the validity thereof has 
been contested by no one and the request for verification therefore lacks 
the necessary requisite of a suit, the existence of a present juridical interest 
in the verification requested" (R. 0. 40, I, p. 555 ; 33, 1, p. 337). 

The Federal Court is competent even if a decree of a supreme body of 
the defendant canton has not been issued (R. 0. 23, p. 1461) for extra-can- 
tonal authorities can not be expected to exhaust all the cantonal instances 
in a dispute in matters of public law (R. 0. 39, 1, p. 607). 

Concerning the premise which must be fulfilled when a private person 
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makes complaint, in the aforementioned sense, the Federal authorities have 
spoken as follows: In the year 1850 the Federal Council decided that it 
does not devolve upon it "to refer" private persons who are uncertain as to 
the court which has jurisdiction of a given case "to a certain court from the 
very beginning"; it must rather be left to the parties "to assert their 
rights before the court which they consider as competent" (Ullmer, I, No. 
245). By the practice in matters of double taxation, it was determined by 
the Federal Court that a complaint with regard to double taxation is 
admissible not only in the event of an actual conflict of the revenue authori- 
ties of two cantons, but also in the event of a potential conflict of such a 
nature; that is, it is sufficient if a canton interferes unjustifiably with the 
sovereign right of taxation of another canton; it is not necessary that the 
canton which is justified in imposing the taxation actually makes use of its 
right. (The last decisions are found in R. 0. 37, 1, p. 264 ; 38, 1, p. 482 ; 41, 
I. p. 70). "With express reference to this practice, the Federal Court has 
declared that in intercantonal disputes as to the right to appeal to a court, 
the mere presence of a potential conflict is sufficient for entering complaint 
(R. O. 44, 1, p. 47) . This principle was also declared applicable to disputes 
relative to the extent of cantonal penal sovereignty (R. 0. 41, p. 199). 

In matters of violation of intercantonal law a private person may make 
complaint before the Federal Court without having exhausted the cantonal 
legal remedies (R. 0. 44, 1, p. 47). 

3. WEIGHT OP THE CONTENTIONS OP THE PARTIES 

With regard to its attitude toward the contentions of the parties in dis- 
putes on intercantonal law, the Federal Court has spoken as follows: "With 
respect to the juridical consideration of complaints that have been entered, 
the Court is not bound by the propositions of law or statement of claims of 
the parties, but it must rather apply the law actually applicable to the 
case" (R. 0. 6, p. 209). 

4. LEGAL FORCE OF THE DECISIONS 

The question of the legal force of the findings of the Federal authorities 
in intercantonal disputes was raised in the consideration of the decision of 
February 17, 1882, in the case of Luzerne v. Aargau. Although the ques- 
tion was left open by the court, it stated : 

Although, of course, it follows from the general conception of the ad- 
ministration of justice as a means of settling juridical relations, in a legally 
binding and authoritative way that such decisions of the political Federal 
authorities [a decision of the Federal Council of 1870 was in question], 
so long as they have not been rescinded, are in every case binding and en- 
forceable, it is nevertheless not at all certain that such decisions have the 
same binding effect upon the deciding authorities themselves as judicial 
decision . . . (R. 0. 8, p. 53). 
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In a number of cases arising out of double taxation the Federal Court 
has denied the legal force of such decisions : 

The principles of civil procedure upon the matter adjudged are not 
applicable with regard to public and constitutional law, in which the con- 
test, far from being limited to a private question between well-determined 
parties, may interest the entire population and be revived upon occasion by 
an act one kind or another of the legislative or administrative authorities. 
Consequently, the decree of March 5, 1866 [which had been issued in the 
same matter] , while remaining obligatory upon the parties between whom it 
was originally pronounced, could not deprive this tribunal of its competency 
to examine anew the constitutional question decided by that decree (R. 0. 
10, p. 178). 

This point of view was later confirmed by the Federal Court (E. 0. 12, 
p. 561). Since in the absence of a federal law the prohibition of double 
taxation (Federal Constitution, Article 46) is accomplished through the 
decisions of the Federal Court, the question of the legal force of such 
decisions is of especial importance. It is necessary for the Federal Court 
as well as for the legislator to meet the needs of the time. Earlier decisions 

are not opposed to a reconsideration of the question of double taxation 
which have once been settled, in so far as those decisions no longer comply 
with the present-day application of the . . . prohibition of intercantonal 
double taxation. For the public legal duty of tax-paying is determined as 
such generally by the laws that are from time to time in force, and, there- 
fore, changes — especially concerning the definition of conflicting cantonal 
rights to collect revenues under the federal prohibition against double taxa- 
tion — with the respective administrations of justice on the part of the 
Federal Court, which acts in the absence of federal legislation in this field. 
Consequently, the cantons are, on the one hand, obliged, and, on the other 
hand, entitled to adapt their revenue claims, in accordance with their regu- 
lations for the assessment of taxes, to the practice of the Federal Court 
as it prevails from time to time, and a decision of the Federal Court re- 
mains effective within the taxation periods of cantonal law, only so long as 
the legal conception upon which it is based obtains (R. 0. 41, 1, p. 432). 

III. Intercantonal Law in the Decisions of the Federal Court 

1. THE RULES OF LAW APPLIED 

The rules of law for the decision of disputes between cantons are found 
in the first place in the Federal Constitution and in Federal legislation. But 
fixed rules cannot always be derived from these sources. However, the Fed- 
eral Court is bound to decide every cantonal dispute submitted to it. If, 
therefore, the positive Federal law furnishes no solution, it must be sought 
upon the basis of the principles on which Federal law is constructed. In a 
dispute between the Cantons Aargau and Zurich on the subject of water 
rights, the Federal Court rejected the defendant's claim that a legal 
principle can not be found for the decision. 
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The legal principle which must form a starting-point in a decision of 
such disputes is that of the equality of the cantons, by virtue of which no 
canton may exercise its sovereign rights in such a way that the exercise will 
directly or indirectly affect the sovereign rights of another canton, with the 
result that the latter rights can not coexist beside the former (R. 0. 4, 
p. 46). 

Finally, in case a solution can not be found in the Federal law, interna- 
tional law is applied. Thus, in the case of Solothurn v. Aargau, decided 
November 1, 1900, the Federal Court held that for the determination of the 
rights of territorial sovereignty of the cantons and in general for the regula- 
tion of the mutual rights and duties of the cantons, "the principles of inter- 
national law in general," must be resorted to, "whereby, further, the con- 
federate relations of the cantons may not be disregarded" (R. 0. 26, I, 
p. 450). 

But there are intercantonal conflicts for which international law, too, 
furnishes no satisfactory solution. If, in disputes in matters of private law, 
a solution can not be found in positive law, Article 2 of the Swiss Code of 
Civil Law prescribes that the judge shall ' ' decide according to the rule which 
he would establish if he were a legislator." In the decision of disputes 
in public law between cantons, the Federal Court does not follow this 
principle. It has in several cases rather allowed the conflict of cantonal 
sovereignties to continue on the ground that cantonal sovereignty is un- 
limited in this respect, or that no rules in Federal law exist which permit 
of an equitable solution. Thus, the Federal Court rejected a claim of Zurich 
against Berne for payment of a contribution toward the support of a joint 
citizen, for the following reasons : 

Since a rule of Federal law, upon which the claim of Zurich could be 
based, does not exist, the complaint must be rejected, for it is clear that the 
Federal Court can decide disputes in public law between cantons only in 
accordance with positive law, and not in accordance with considerations of 
equity or utility, such as Zurich has in the main brought forth (R. 0. 29, 
I, p. 450). Compare further, R. 0. 5, p. 426; 7, p. 468; 24, 1, p. 227. 

On the settlement of intercantonal conflicts according to the law of con- 
cordats (intercantonal right of concluding treaties) compare infra, p. 165. 

2. THE CAPACITY OP THE CANTONS TO ACT 

A. Prohibition of self-help 
Article 14 of the Federal Constitution provides : 

If disputes arise among the cantons, they are bound to refrain from all 
self-help, as well as from any form of armament, and to submit to the de- 
cision of the Confederation. 

For the violation of this article, which was contained in the same form in 
the Federal Constitution of 1848, the canton or private person may make 
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complaint before the Federal authorities. The Federal Council has de- 
cided a number of such complaints. 

A citizen of Solothurn was condemned by a court of Baselland to pay a 
sum of money. The authorities of Solothurn refused to execute the 
decision, whereupon the court of Baselland authorized the seizure of any 
holdings of the citizen of Solothurn in Baselland. The complaint entered 
against this proceeding by the Government of Solothurn was approved by 
the Federal Council, because the Federal authorities should have been ap- 
pealed to when Solothurn refused to execute the decision (Ullmer, I, No. 
44). 

Similarly there was declared invalid the seizure, decreed by a court of 
Berne, of property of a citizen of Zurich because Zurich had refused to 
execute the decision rendered in Berne against this citizen. The Canton 
of Berne should have entered complaint with the Federal Council because 
of the refusal of Zurich (Ullmer, II, No. 730). 

The decision of a cantonal court against another canton was annulled by 
the Federal Council because it had been rendered before the Federal 
authorities had definitively decided the conflict of competency raised by the 
defendant canton. 

The executability of a decision presupposes its legal force, and the latter 
in turn assumes the competency of the court, which was not determined until 
the plea of lack of competency had been decided by the Federal authorities 
(Ullmer, I, No. 45). 

By Article 14 of the Federal Constitution the use of reprisals and meas- 
ures of retorsion among the cantons is also forbidden (Ullmer, I, No. 43). 

B. The power of cantons to conclude inter cantonal treaties. 

Within the limits of their jurisdiction, the cantons have the right to 
conclude treaties (concordats) with each other within the limits of Article 
7 of the Federal Constitution, which reads : 

Special alliances and political treaties between the cantons are pro- 
hibited. On the other hand, they have the right to conclude agreements 
among themselves with regard to matters of legislation, judiciary and ad- 
ministrative. However, they must submit such agreements to the Federal 
authorities for examination, who, if the said agreements contain anything in 
contradiction to the Confederation or the rights of other cantons, are 
authorized to prevent the execution thereof. In the contrary case, the can- 
tons in question are entitled to request the cooperation of the Federal 
authorities for the execution of such agreements. 

Disputes with regard to the interpretation of concordats are decided by 
the Federal Court upon the basis of Article 113, Nos. 2 and 3, of the 
Federal Constitution {vide supra, p. 152.) The Federal Court (and prior 
to 1874, to some extent the Federal Council) has made the following de- 
tailed regulations: 
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(a) The constitutional right of the cantons is recognized as regards the 
conclusion and validity of concordats. If an intercantonal treaty has not 
been concluded in a constitutional way, — for example by evasion of the 
referendum, — it does not bind the authorities of the cantons (R. 0. 40, I, 
pp. 554, 557). An agreement by correspondence has not the force of a 
concordat for the execution of which an appeal may be made to the Federal 
authorities (Ullmer, II, No. 1113). In a justified rejection of adhesion 
to a concordat, no conditional adhesion, nor any other contractual obliga- 
tion, of the rejecting canton may be presumed (R. 0. 7, pp. 467/8, 725). 
Nor does a mutual obligation exist between cantons which have agreed upon 
a law of bills of exchange and established it as cantonal law (R. 0. 4, p. 74). 

An example of an intercantonal treaty of an extraordinary kind is the 
separate alliance made in 1845 between seven Catholic cantons, whereby 
they mutually obligated themselves to oppose by force of arms ("Sonder- 
bund") the revision of the Federal Treaty of 1815. The dissolution of 
this alliance, decided upon by the Federal authorities because it was in 
violation of Federal law, was forcibly brought about in 1847 through the 
so-called Sonderbund "War. Later, a dispute arose among the former 
members of the Sonderbund concerning the joint costs of the war, three 
of the cantons refusing to participate in defraying the costs. The com- 
plaint made on this subject was in principle approved by the Federal Court. 
In spite of the fact that the Sonderbund constituted a violation of the 
Federal law, the Federal Court declared it to be valid, for the following 
reasons : 

The separate alliance, as an act in public law, having originated from 
the agreement and participation of a number of cantons which were de- 
clared to be sovereign by the Treaty of 1815, does not come within the 
category of immoral or criminal undertakings, and the lawful powers them- 
selves did not look upon this alliance, either before or after the victory, 
from this point of view. The said powers sought to dissolve the coalition of 
individual parts of the former Confederation of States, formed against the 
public law of the Confederation, at first by means of friendly remonstrances 
and then by force of arms, and after this dissolution had been achieved, they 
applied exclusively measures of civil law in their dealings with the cantons 
which had participated in the unlawful undertaking. After all these 
antecedents, this tribunal is, therefore, in its consideration of the dispute, 
not empowered to take a juridical point of view, which would run counter 
to the conditions as they have shaped themselves historically (Ullmer, I, 
No. 378). 

(b) The contents of a concordat may, within the limits of Federal law, 
especially of Article 7 of the Federal Constitution, be of any nature what- 
soever. Thus, several cantons could form a simple company under the 
jurisdiction of purely private law, for the purpose of constructing an 
Alpine highway (R. 0. 10, pp. 148, 158). 

The Federal law supersedes the law of concordats, but when legislative 
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jurisdiction is given to the Confederation in a matter regulated by con- 
cordats, the latter remain in force until the Federal laws are actually 
adopted (R. 0. 1, p. 196). Simultaneously with the concordat, cantonal 
ordinances decreed in execution thereof naturally go out of force (R. 0. 
25, 1, p. 48). The law of concordats, on its part, supersedes cantonal law. 

Concordats are binding for cantons which have adhered thereto as long 
as they have not declared their withdrawal or as long as the concordats have 
not been annulled by Federal legislation. Cantonal legislation cannot affect 
the validity of concordats, but can only afford the canton in question a 
reason for denouncing them on its part or for declaring its withdrawal 
(R. O.I, p. 196). 

(c) Concerning the temporary and material limits within which a con- 
cordat may be enforced, the Federal Court had to render a decision with 
particular reference to the concordat of August 23, 1912, concerning the 
guarantee of mutual legal aid for the execution of public law claims since 
the concordat itself makes no provision on this point. The question that 
was under discussion was whether the courts of the Canton of Luzerne were 
compelled to enforce the resolution of 1909 of the revenue authorities of 
the Canton of Nidwalden, by which a citizen residing in Luzerne and 
formerly in Nidwalden was obliged to pay arrears in taxes because of 
insufficient taxation of his property during the years 1899 to 1908. The 
Federal Court decided, on the basis of general considerations, that the 
concordat could not be applied, and that, therefore, the aid of the courts 
had been of right denied. 

The point of departure in this case must be the fact that the granting of 
legal aid for public law claims of another State brings with it the recogni- 
tion of the public law of this State, and in addition the recognition of the 
authority of the latter over the inhabitants of the requested State and over 
their property, respectively. But such a recognition will, as a rule, only be 
extended for the future. To extend it to past acts, and thus to attribute to 
such acts an effect which did not previously belong to them, would be against 
considerations for the protection of its own inhabitants, which no State will 
without duress disregard. Thus, in the law of extradition, too, in which we 
are likewise dealing with legal aid for public law claims, and especially 
penal claims of a foreign State, it is recognized that when a State which has 
hitherto not extradited concludes a treaty of extradition, the duty of extra- 
dition resulting therefrom refers in case of doubt only to such offenses as 
are committed after the conclusion of the treaty. The point of view which 
in this case has prompted the limitation of legal aid to (penal) claims which 
have originated after the conclusion of the legal aid treaty — the considera- 
tion for the protective relation based upon residence in the canton — applies, 
however, in exactly the same way if the legal aid must be accorded not by 
surrender of the person of the inhabitant but by acquiescence in the pre- 
viously forbidden exercise of compulsion against his property. The re- 
version to the object of legal aid leads to the same result. The concordat has 
its origin in the conviction that the public law relation of the cantons as 
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members of a federal State brings with it the duty to assist one another in 
the collection of those taxes which each one requires for the fulfillment of 
its public duties. But, now, all these taxes — on property, industry, in- 
heritance, as well as supplementary and penal taxes connected therewith — 
are by their nature intended for immediate collection. Taxes which have 
not been paid within a definite period are regularly cancelled and are dis- 
regarded in the budget of the economic and financial administrations of the 
State. The theory of the concordat is, therefore, observed also if the duty 
of legal aid is limited to the claims which originated or which became legally 
valid after its going into force. It may be assumed, moreover, that at least 
the great majority of the cantons, although they did not expressly state so, 
desired as a matter of fact to bind themselves only within the afore- 
mentioned limits. But this must be sufficient, after what has been said, to 
interpret the concordat in the sense indicated (B. 0. 39, I, p. 614-5) . 

(d) The question of the abrogation of intercantonal treaties was de- 
cided by the Federal Court in the case of Luzerne v. Aargau (February 17, 
1882). The case involved the abrogation of a treaty concluded in 1830 
between the two cantons in settlement of a dispute, according to which the 
territory of a commune of Luzerne extended into the territory of Aargau, 
while vice versa the territory of a commune of Aargau extended into the 
territory of Luzerne (vide infra, p. 174). In its decision the Federal Court 
determined that the right of a unilateral withdrawal did not follow from 
the treaty itself. The court did not approve the contention of the govern- 
ment of the Canton of Luzerne that in State treaties concerning matters of 
public law each party has the right of withdrawing for its own part. Said 
the court : 

It may be admitted that in State treaties which do not concern the regu- 
lation of concrete juridical relations, but contain merely agreements on 
rules of objective law, as for instance, on the uniform legal regulation of 
certain matters in law, it is to be assumed, even in default of special treaty 
stipulations to this effect, that the parties have the right of unilateral de- 
nunciation, since in such treaties it is not to be assumed in the nature of the 
matter that the parties had desired to bind themselves forever and irre- 
vocably. But this follows simply from the presumptive will of the parties, 
or from the special nature of these State treaties. On the other hand, it is 
utterly incorrect to postulate as a general rule such a unilateral right of 
withdrawal on the part of the party bound, by such State treaties, concern- 
ing public law relations, whereby concrete juridical relations are regulated 
and subjective rights and duties of the contracting States are determined. 
Such a unilateral right of withdrawal on the part of the engaged party is 
rather plainly irreconcilable with the manifestly established principle of 
the obligation of treaties which provide a limitation on the sovereignty of 
one contracting party, which principle can not in justice be doubted as a 
well-established rule in international law. On the contrary, it is recognized 
in law that such treaties remain binding for both parties as long as no 
special juridical reason for their annulment has arisen. Now, even if the 
legal principles concerning the annulment of State treaties are not incon- 
testably and completely established in theory, and even less so in practice, 
so much is nevertheless undisputed that treaties concerning the establish- 
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ment or recognition of State servitudes can not be denounced by a party 
thereto because of mere modifications of the Constitution or of legislation 
made by the said party, but rather that State servitudes, irrespective of 
such changes, remain as permanent burdens limiting the territorial 
sovereignty of the engaged State and may be annulled unilaterally by 
the party bound only if their continued existence is incompatible with the 
self-preservation of the said State as an independent community, or with the 
essential purposes thereof, or if a change of conditions has come about 
which, in accordance with the recognized intentions of the parties at the 
time of their establishment, formed the tacit condition of the existence of 
the treaties (R. 0. 8, p. 56/7). 

Such a reason for annulment did not actually exist ; therefore, the right 
of unilateral denunciation of the State treaty was not accorded to the Can- 
ton of Luzerne. 

(e) The position of the Federal Court in disputes over concordats has 
been determined in various decisions to the effect that recourse to the Fed- 
eral Court is permissible only in so far as the concordats "are applied as 
intercantonal treaties, but not in so far as it is a question merely of their 
application as cantonal law in the interior of the canton" (R. 0. 1, p. 312/3 ; 
2, p. 233; 3, p. 80; 6, p. 224; 7, p. 54). From the fact that the Federal 
Court must decide complaints with regard to violation of concordats as a 
State tribunal, and not as a civil court, it follows : ' ' That the point of view 
of the uniform application of provisions of concordats as private law regu- 
lations within the jurisdiction of the particular cantons is not decisive for 
the Federal Court, but merely the point of view of the protection of an 
intercantonal treaty as an integral part of public law." 

If, therefore, individual provision of concordats are capable of different 
interpretations, the Federal Court can not refuse to the cantonal courts "to 
permit them to interpret such provisions as they deem proper, so long as 
the cantons involved do not themselves elucidate, by an annex to the con- 
cordat, the points which are in doubt, even if the uniform application of the 
concordat within the territory affected by it should thereby be disturbed" 
(R. 0.4, p. 245/6). 

It goes without saying that only those cantons or their citizens in whose 
interests the concordats are concluded, may complain as to violations of 
concordats (R. 0. 4, p. 592). 

3. TERRITORIAL RELATIONS BETWEEN CANTONS 

The rights of cantons emanating from their territorial sovereignty have 
upon several occasions become the subject of intercantonal disputes before 
the Federal Court. The dispute revolved in several cases about the position 
of the boundary (upon the land or in rivers), in several other disputes 
about the question whether and to what extent a canton must, upon its own 
territory, tolerate the acts of another canton done either upon the basis of a 
special legal title or fortuitously. Further cases concerned the question of 
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the division of cantonal sovereignties in the use of the water of rivers flow- 
ing from one canton into another. 

In the presentation of boundary disputes between cantons, we must 
limit ourselves here to revealing the general principles which were used by 
the Federal Court as decisive factors, since an examination of the details 
of the decisions would lead too far afield. Puthermore, the Federal Court 
bases its decisions largely upon facts and documents which do not possess 
an interest outside the limits of the individual case. 

(a) On October 12, 1892, the Federal Court settled a boundary dispute 
between Graubiinden and Tessin (K. 0. 18, p. 673 ff.). In the decision the 
following noteworthy passage appears: "The course of the boundary be- 
tween two States is either one that has been historically recognized, or 
determined by treaty agreement. There are no generally binding rules con- 
cerning the course of a boundary of state territories" (p. 683). In the case 
before us, the court stated, it can only be a question whether the boundary 
line, claimed by Graubiinden, is the line which has been historically re- 
cognized. In this matter the circumstance that this boundary line appeared 
in the official Confederate maps for about thirty years without any protest 
on the part of the Canton of Tessin "furnishes the basis of a certain pre- 
sumption in favor of Graubiinden." But the decision continues: "But 
these topographical records are not decisive, especially since it is not at all 
certain upon what basis the boundary inscribed therein rests, particularly 
whether deputies of the two cantons cooperated in the determination of the 
boundary" (p. 684). The claim presented by the Canton of Tessin to the 
effect that it had always exercised police duty upon the territory in dispute, 
and that, consequently, the territory belonged to it, was rejected by the 
Federal Court, not only because of lack of evidence, but also because such 
an exercise of State sovereignty would be decisive only in case it had been 
effected with the knowledge of the other party (i.e., the authorities of the 
Canton of Graubiinden) (p. 688). The juridical examination of legal 
transactions from the years 1494 and 1503 finally proved to be the decisive 
factor in the decision, which was favorable to Graubiinden (p. 684/5). 

In the decision of December 11, 1895, in the case of Appenzell — Ausser- 
Khoden v. St. Gall, concerning the boundary upon the Santis Mountain, the 
Federal Court again had an opportunity to enunciate basic principles con- 
cerning the determination of a boundary. It stated: 

It is clear that in the present case we can not primarily take the natural 
topography into consideration, but that we must rather attach a prepon- 
derating importance to the exercise of sovereign acts, to traditional posses- 
sion, etc. In fact, deviations of the political boundary from the natural 
one occur frequently, and particularly in mountainous regions deviations of 
the political boundary occur from the water sheds . . . (B. 0. 21, p. 967). 

The request of the Canton of Appenzell — Ausser-Rhoden that it be deter- 
mined that the boundary toward the Canton of St. Gall extends over the 
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peak of the Santis was approved. (Thereby it was settled that the three 
cantons of St. Gall, Appenzell — Ausser-Rhoden and Appenzell — Inner- 
Bhoden meet at the peak of the Santis.) The Federal Court reached this 
decision after it had determined 

that after a tradition extending over more than one hundred and fifty 
years, the Santis served as a boundary for Ausser-Rhoden too; that until 
very recently it had been considered by general popular opinion, as well 
as by the authorities of all three cantons involved, as the boundary of the 
three cantons; that Ausser-Rhoden exercised a number of sovereign acts 
in the disputed territory ; that the government of St. Gall knowingly per- 
mitted this and for its own part waived the exercise of such acts, although 
it had upon several occasions had the opportunity of such exercise. On the 
other hand, the only appreciable fact which essentially favors St. Gall is the 
natural boundary and the actual exercise of hunting on the part of hunters 
from St. Gall (R. 0. 21, p. 972). 

In view of such circumstances, the question had to be decided in favor of 
Appenzell — Ausser-Rhoden. 

(b) In two cases the Federal Court rendered a decision concerning the 
course of the boundary in a river which forms the boundary of two can- 
tons. In both the disputes were between the Cantons of Schaffhausen and 
Zurich concerning the boundary in the Rhine. In the suit decided on 
November 9, 1897, Schaffhausen claimed that the boundary ran along the 
left (Zurich) bank of the Rhine and that, consequently, the sovereignty 
over the entire Rhine belonged to it. This claim was approved by the 
Federal Court as against the claim of Zurich, according to which the 
boundary lay in the middle of the Rhine. The Federal Court based its 
decision upon a Confederate award of the year 1555, in a dispute between 
the same parties, by virtue of which the sovereignty over the entire Rhine 
was accorded to Schaffhausen (R. 0. 23, p. 1439 ff.). Concerning the signifi- 
cance of boundary designations upon maps, the court stated that it is forth- 
with apparent "That the juridical relations between Schaffhausen and 
Zurich, as they were established by the award of 1555 through the topo- 
graphical representatives of the two cantons and the indications of bound- 
aries contained therein .... could not undergo any modification. ' ' 

The decision further answered negatively the question as to whether the 
juridical situation established by the aforementioned award has been modi- 
fied by the development of international law : 

The circumstance that now, in accordance with the development of 
objective law, more importance is attached to the doctrine of international 
law, according to which the boundary of two States divided by a river is 
usually found in the middle of the said river, and less importance is 
attached to the actual possession and events of feudal law, can not now 
effect any change in the juridical condition determined in such an authentic 
way anymore than it could have done so previously. For the principal 
question to be decided today is whether the present dispute has not already 
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been decided, at least to a certain extent, in a legally binding manner, and 
■whether thereby a condition has been created which must be guarded 
according to the principles of acquired rights, regardless of how the dispute 
would be decided according to the now prevalent norms and conceptions 
(p. 1452/3). 

The Federal Court further asked itself whether by virtue of the political 
revolution of the years 1798-1803, the boundary between the litigant cantons 
had not been changed. By the Helvetian Constitution of 1798, Switzer- 
land had been made a Centralized State and thereby the former cantons had 
been degraded to mere provinces. In making this change and in apportion- 
ing the provinces, the former cantonal boundary between Zurich and Schaff- 
hausen had not been preserved in every case. The court answered : 

Prom this, however, it does not in any way follow that, even if we dis- 
regard the territorial changes based upon express sovereign decree, the 
provincial boundaries have tacitly, as it were, experienced a modification in 
the sense of modern theories and that, subsequently, when the provinces, 
by means of the Mediation (Constitution of 1803) were again raised to the 
position of independent cantons, these new boundaries were decisive for 
their territorial extent. On the contrary, the natural conception leads to 
the assumption that the boundaries of the regenerated cantons in general, 
with the exception of changes which were made intentionally and sanctioned 
by public documents, have remained the same as those of the former can- 
tons, dominions, etc. (p. 1453). 

Finally, the question had to be decided whether a modification of the 
boundary had been effected by conclusive acts of the two cantons. Special 
consideration was given to the fact that Schaffhausen without protest 
allowed the authorities of Zurich to grant concessions for water works upon 
the left bank of the Rhine and to collect a water tax therefor. But this 
question, too, was answered in the negative. 

In all cases, generally, a modification of relations of sovereignty once 
determined between two cantons can be effected only by a formal treaty 
originating with the competent organs of the two cantons and further sub- 
ject to the approval of the federal authorities. And certainly the mere fact 
of the encroachment of one canton upon the sphere of sovereignty of the 
other, or the toleration of such acts of encroachment, respectively, cannot be 
sufficient therefor, if such acts of encroachment are limited to a definite 
kind of public administrative activity, as in the present case, in which en- 
croachments have taken place only in the matter of concessions, while the 
defendant has not even claimed that any act of judicial sovereignty, the 
exercise of which could most readily be considered as evidence of a tacitly 
effected modification of the bounds of sovereignty, has ever been committed 
on the part of Zurich with reference to the side of the Rhine in question 
(R. 0.23, p. 1458/9). 

On May 28, 1907, the Federal Court decided the other suit between 
Zurich and Schaffhausen concerning the boundary at another point in the 
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Rhine. According to the claim of Zurich, the right (northern) bank of the 
Rhine formed the boundary, and according to the claim of Schaffhausen, 
the middle of the Rhine was the boundary. Zurich sought to establish its 
claim by a deed of purchase of the year 1496, but had its plea rejected by 
the Federal Court because, as the court stated, it had not established proof 
"of the rightful acquisition of the essential rights of sovereignty — of high 
jurisdiction, of the right of collecting tolls, and of the right of safe-conduct 
(convoy) upon the Rhine — by virtue of this deed" (R. 0. 33, I, p. 592/3). 
Since only from these rights the present uniform State and territorial 
sovereignty has developed, their acquisition on the part of Zurich would 
have been necessary as a basis for its present sovereignty (p. 577). Event- 
ually, Zurich rested its claim upon the legal basis of the usucapion of the 
essential sovereign rights in question, but this plea was also rejected by the 
Federal Court. Zurich had claimed that the norms of private law in force 
at that time were the deciding factor for the usucapion. 

Now, even if this juridical point of view, especially with reference to the 
acquisition of sovereign rights to rivers, should be accepted as correct, it 
would still have to be considered that the respective German law of real 
property in the Middle Ages was not familiar with usucapion in the Roman 
juridical significance of a positive basis for the acquisition of property, but 
exclusively in the negative sense of an exclusion of the right of contestation 
of the person really entitled thereto against the unrightful acquirer, in so 
far as the contestation was not made within a definite period — of a maxi- 
mum of thirty years — and on the condition that this juridical consequence 
of the exclusion of contestation naturally presupposed the knowledge of the 
juridical claim in question, that is, its generally known acquisition or the 
exercise or use of the right, manifesting itself as having been rightfully 
acquired and of a permanent character. In the given case, however, none 
of these conditions has, according to what has been said above, been fulfilled 
(R. 0.33, 1, p. 593). 

The additional argument of Zurich, namely, immemorial prescription, was 
also not admitted. According to the definition of the Federal Court 

the legal institution of immemorial prescription or of time immemorial 
means that — as has been recognized, especially with regard to sovereign 
rights — a legal foundation is acknowledged for a legal exercise of right since 
the memory of man, that is, eighty to one hundred years, and has been 
actually uncontested, regardless of titular proof (p. 594). 

Zurich did not succeed in proving such a legal exercise. Therefore, the 
Federal Court decided that the boundary along the district in question lay 
in the middle of the Rhine (p. 599). 

(c) The Federal Court rendered two decisions concerning the division 
of cantonal sovereignties over rivers which flow from one canton into an- 
other. The first, of January 12, 1878, decided a dispute between Aargau 
and Zurich. By the construction of a water power establishment, under a 
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concession granted by the governmental council of Zurich on November 16, 
1872, and of a pond at the Jonabach in the Canton of Zurich, the mills 
situated down-stream on Aargovian territory suffered a prejudice in their 
water supply which could only be remedied by the construction of an 
auxiliary pond upon Aargovian territory. The government of Aargau re- 
quested the Federal Court to declare the concession invalid. The Federal 
Court, basing its decision upon the principle of equality of the cantons 
(vide supra, p. 159), pronounced the following judgment with regard to the 
division of cantonal sovereignties over flowing water : 

Now each canton has for itself, by virtue of its territorial sovereignty, 
the right of free exercise over its territory and also over the public waters 
located thereon. In the case of public waters which extend over several 
cantons and, therefore, belong to several cantons, it follows from the 
equality of the cantons that none of them may, to the prejudice of the 
others, take such measures upon its territory, as the diversion of a river or 
brook, construction of dams, etc., as may make the exercise of the rights 
of sovereignty over the water impossible for the other cantons, or which 
exclude the joint use thereof or amount to a violation of territory. On the 
other hand, regardless of this, no canton has, in its relation to the other 
cantons, the right of adapting the exercise of the sovereign rights over the 
water to its wishes and special needs, regardless of how desirable and 
expedient the establishment of uniform principles in such cases might be 
(E. 0.4, p. 46/7). 

The decision continues that it must be generally observed 

that a right of the Canton of Aargau to uninterrupted conveyance of 
all the water in the Jona does not exist in every case. With regard to 
public waters, the cantons have no private ownership, but only sovereignty, 
from which is not in any way derived any right by which in some instances 
the canton situated up-stream could be entirely deprived of the use of the 
water or, at least, of a certain manner of use. Bach canton is rather entitled, 
by virtue of its sovereignty, to take the necessary measures for a rational 
utilization of the public waters, corresponding to its needs, but only in so 
far, as was mentioned above, as the joint use of the water is not thereby made 
impossible but is left to the rest of the cantons in the same manner (p. 47). 

This, the Court stated, was the case in concrete. The effects of the con- 
cession are "in themselves no different for the Canton of Aargau than they 
are for the Canton of Zurich" (p. 47/8). As a matter of fact, the con- 
cession had been granted under the Zurich law concerning hydraulic works, 
paragraph six of which law provides that protests against the granting of 
concessions because of diminution of the current of water must be rejected 
if the diminution can be remedied by other measures, for example, con- 
struction of an auxiliary reservoir, and these measures are carried out by 
the grantee and are "placed at the unencumbered disposal of the protest- 
ant." Now, the Zurich grantee was bound by the concession to deposit 
fr. 6700 in a bank to the credit of the Aargovian millers as an indemnifica- 
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tion for the construction of a regulating pond. With regard to the duty of 
constructing such a pond, the Federal Court says that distinction must be 
made between 

the water rights already existing over the Jona as rightfully acquired 
private rights, and the water power hitherto not used. For while the hy- 
draulic law of Zurich and the concession of November 16, 1872, as will be 
discussed below, binds the proprietor of such existing water works who de- 
sires to increase the volume of water to introduce such measures of his own 
accord and at his own expense as are necessary to assure to the other parties 
entitled thereto the accustomed use of the water during the ordinary work- 
ing time from 4 a. m. to 8 p. m., neither the law nor the concession mentions 
such a duty with regard to the water power which is still free and unused ; 
so that under certain circumstances, the acquirer of this water power is 
compelled to take certain measures for the suitable utilization thereof, which 
would have been unnecessary under the circumstances previously obtaining. 
But granted that this is actually the case, it is manifest that there can be 
found therein no encroachment upon the sovereign rights of the Canton of 
Aargau which violate the principle of equality. For the acquirer of the 
said water power (which, by the way, has existed, for a long time and the 
utilization of which is entirely uncertain), would thereby merely be placed 
in the same situation in which the Zurich grantees find themselves with re- 
gard to their establishment, and now surely the canton of Aargau can not 
expect, without itself violating the principle of equality, that the Canton of 
Zurich should submit the use of the water power which exists in its terri- 
tory to exceptional limitations in order that the former, the Canton of 
Aargau, may use its own water power more freely. Rather do the state- 
ments made above hold in the present case also. A right on the part of the 
Canton of Aargau in its relations to the Canton of Zurich to maintain the 
previous condition of an interrupted current of water does not exist in every 
case. Its right embraces only the joint nature of the use, and this is not 
only not excluded but possible, as it has been at all times, although with 
certain modifications, in the same manner as in the Canton of Zurich (R. 
0.4, p. 48/9). 

The construction of a pond upon Aargovian territory, the court stated, 
could not be ordered by the Zurich Government without encroaching upon 
the sovereignty of the Canton of Aargau; therefore, the said government 
decreed the deposit of the costs. But since there existed no definite decision 
of the Zurich governmental council concerning the question of indemnity, 
it devolved upon the Aargovian millers to obtain such a decision. Under the 
circumstances they had no basis for complaint. At the conclusion of its 
considerations, the court states that it is not necessary to show at greater 
length that ' ' The water rights acquired in the canton of Aargau take effect 
in the territory of the Canton of Zurich only in accordance with the legisla- 
tion of Zurich and can, therefore, have no greater protection than the simi- 
lar rights acquired in the Canton of Zurich itself" (p. 50). In accordance 
with these considerations the complaint of the Canton of Aargau was at the 
time rejected. If the Federal Court at the beginning of its consideration 
said that the decision is based upon the principle of the equality of the can- 
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tons, it must be observed in objection thereto that this principle would 
hardly have been sufficient for finding a solution, and that the Federal 
Court rather applied the aforementioned paragraph six of the Zurich 
Hydraulic Law as intercantonal law, without, however, admitting the fact. 
In the dispute of Aargau v. Solothurn, decided on December 9, 1892, the 
question was whether the Canton of Solothurn was permitted to exact a fee 
for conceding a right to water power, in spite of the fact that only the 
beginning of the canal lay in its territory, while the continuation thereof, 
together with the engines, was situated in the territory of the Canton of 
Aargau. The Federal Court answered the question in the affirmative. 
After the decision expressly refers to the general considerations in the 
decision of January 12, 1878, in the case of Aargau v. Zurich (R. 0. 4, p. 
46, vide supra, p. 169 ff.) it states: 

Only within these limits (which follow from the equality of the cantons) 
each canton is sovereign with regard to the public waters situated in its 
territory. Its legislation decides as to ownership of the public waters in its 
territory, as to the freedom or control of the use of water, as to the origin 
and juridical nature of special rights in the use of water, and the burdens 
connected with such rights of use, etc. It follows therefrom that at the 
point where the motive power for water works is acquired from rivers which 
belong to various cantons, the exaction of fees for granting concessions 
devolves upon the interested cantons in proportion as the water power is fur- 
nished by the fall of water in their territory. Each canton, then, appears 
to be entitled in so far as the motive power is acquired from parts of rivers 
which are subject to its territorial sovereignty and hence fall under its 
jurisdiction. The place at which the establishments designed for the utili- 
zation of the water power are constructed is in no way an exclusively de- 
ciding factor, but it depends upon the source from which the water power 
used is itself derived. The authorization of the use of the water and the 
burdens connected therewith must be decided in accordance with the legis- 
lation of those cantons in which the water power is acquired and in which, 
consequently, the use in question was to be granted. The fee for a conces- 
sion is to be paid for the authorization of the use of the water and hence 
accrues to those cantons whose right it was to concede the said use (R. 0. 18, 
p. 701). 

(d) In two cases between the Cantons of Solothurn and Aargau, de- 
cided by the Federal Court, the dispute revolved about the endangerment of 
territory of Solothurn because of target practice upon the territory of the 
Canton of Aargau. By the first decision, November 1, 1900 (R. 0. 26, I, p. 
444 ff.), the Canton of Aargau was forbidden to use an existing shooting 
establishment in the customary manner. The Federal Court pronounced 
the following considerations with a view to determining the reciprocal rights 
and duties of the cantons : 

The conception of sovereignty and territorial jurisdiction varies con- 
siderably as far as internal relations, state territory and persons and things 
situated thereon are concerned. But however this may be, it is an accepted 



THE ADMINISTRATION OF JUSTICE IN THE SWISS FEDERAL COURT 173 

fact with regard to external relations, that is, relations with other states, 
that definite absolute rights emanate from sovereignty and territorial juris- 
diction which must necessarily be recognized by the other states, among 
them particularly the right of unrestricted dominion over land and people. 
This right, however, excludes all influence of another state upon the terri- 
tory of the first state or of its inhabitants, and indeed not only the usurpa- 
tion and exercises of sovereign rights of the first state, but also an actual 
encroachment which might prejudice the natural use of the territory and 
the free movement of its inhabitants. From this point of view the canton 
of Solothurn appears in fact to have been injured in its territorial majesty 
and in its sovereignty by the attitude of the Canton of Aargau. If objection 
should be made thereto, to the effect that the Canton of Aargau for its part 
may use its territory or cause it to be used as it pleases, the reply must be 
that in international law, especially in relations within federal states, the 
principle of law of vicinage holds to the effect that the exercise of one's own 
rights should not prejudice the rights of one's neighbors: these rights are of 
equal value, and in a case of dispute a rational compromise must take place 
according to the natural conditions. In the present case the Canton of 
Aargau expects that the Canton of Solothurn should tolerate influences 
which a private owner would have to tolerate from his neighbor only in case 
of a servitude and which a canton too may forbid as long as it is not obliged 
to tolerate them in consequence of the existence of an actual state servitude 
in favor of the neighboring canton. Another consideration leads to the same 
result : the Canton of Solothurn, by virtue of its sovereignty, has the right 
and duty to care for the general ptiblic safety of the inhabitants of its terri- 
tory. It might entrust the duty of self -protection to the private persons or 
corporations injured or threatened personally or in their property, if these 
persons or corporations were determined or determinable, while the duty of 
the entire community or of its organs begins as soon as undetermined per- 
sons and things are exposed to dangers; however, it would be doubtful 
whether the canton is authorized to represent the individual rights and 
interests of single citizens in its exterior relations. The right and the power 
of a canton to command and to forbid do not extend beyond its boundaries. 
If, therefore, the land and the people are threatened by another canton in 
such a way that public steps seem necessary, the threatened canton may 
demand of the other canton that the latter put an end to the trouble by 
means of its force. In such a case the duty of juridical assistance must take 
the place of the right of self-help, which is in contradiction to the nature of 
a federal State and which in the Swiss Confederation is furthermore in- 
admissible in accordance with the historical foundations of the Confedera- 
tion and the express provision in Article 14 of the Federal Constitution" 
(R. 0.26, 1, p. 450/1). 

Thereupon, the city of Aargau (which owns the shooting range) had a 
project made for the improvement of the existing establishments. Since the 
Canton of Solothurn refused to discuss this project, the Canton of Aargau 
moved the Federal Court to decree that the shooting be again permitted 
after the completion of the projected improvements. This motion was 
approved. "The demand of the Governmental Council of Solothurn that 
all endangerment be absolutely abolished apparently goes too far," for 
absolutely safe shooting-ranges are found only in mountain valleys. There- 
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fore, a certain danger, although unimportant, is necessarily attendant upon 
shooting in flat country (to which the region of Aargau belongs). In 
accordance with the Confederate military legislation, the communes are 
bound to furnish the shooting ranges necessary for the fulfillment of the 
prescribed military target practice for citizens. 

It is, therefore, quite impermissible to prevent the general fulfillment of 
this public duty by demanding absolutely effective measures of safety which 
could not at all be satisfied, according to the opinion of the experts. And in 
consideration of the fact that a Federal duty is involved, no more precau- 
tions may be demanded for shooting ranges near the boundary of two can- 
tons than are required for shooting ranges in the interior of a canton (R. 
0.41, 1, p. 137). 

(e) In several cases the Federal Court has recognized the admissibility 
of State servitudes upon the territory of one canton in favor of another 
canton. By a treaty between the Cantons of Luzerne and Aargau of July 
9, 1830, it was determined that the territory of a commune of Luzerne 
extended into the State territory of Aargau, and that vice versa, the terri- 
tory of an Aargovian commune extended into the State territory of Luzerne. 
The Federal Court declared that a State servitude had been established by 
this treaty, or rather had, 

in accordance with earlier tradition been determined and recognized in 
its existence, by virtue of which the Canton of Aargau has the right to 
extend the district of its commune Reitnau, and, consequently, the opera- 
tion of its legislation, beyond the bounds of its territory to a delimited part 
of the State territory of Luzerne; and that, on the other hand, the sover- 
eignty of the Canton of Luzerne over this part of its territory is correspond- 
ingly limited. . . . The legal existence of State servitudes which grant to 
one State certain public rights upon the territory of another State is estab- 
lished beyond all doubt (R. 0. 8, pp. 55, 56). 

Concerning the right of unilateral denunciation of this treaty, which formed 
the origin of the dispute, compare p. 164. 

In a complaint which was rejected by the Federal Court on November 
21, 1887, the Canton of St. Gall had demanded that the Canton of Thurgau 
be required to recognize the inhabitants of certain farms of St. Gall as 
"school citizens" of communes of Thurgau, adjacent to these farms, that is, 
to admit the St. Gall children to their schools. This alleged obligation of 
the Canton of Thurgau would then naturally establish the right of the 
latter 

to extend its legislation and administration in school matters beyond the 
bounds of its State territory to territory of St. Gall, a right which legally 
would probably have to be classified as a State servitude. Such a juridical 
relation, whereby one State is bound to fulfill certain public obligations up- 
on the territory of another State in place of the latter, and possesses cer- 
tain public rights for this purpose, is juridically possible. However, the 
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existence of such a juridical relation is not to be assumed, but in default of 
absolute and conclusive evidence to the contrary, the assumption must be 
that, as a rule, rights and duties in the administration of public service do 
not extend beyond the State territory. The following bases of origin or of 
recognition of the existence of such a juridical relation may be used : State 
treaties, other State or international documents binding the States involved 
(such as international arbitral awards and the like), and finally immemorial 
usage (E. 0. 13, p. 408). 

The Federal Court decided that no State servitude was involved, but that 
the actual exercise must be conceived as a "mere toleration rebus sic stanti- 
bus" (p. 410). 

Two cases decided by the Federal Court dealt with the interpretation of 
a treaty concluded between Uri and Schwyz in the year 1350. By virtue of 
this treaty the inhabitants and property-owners of a commune of Schwyz 
had received the right of using the wood in a forest situated in the State 
territory of Uri. The legal relation established thereby "forms a so-called 
servitude in public law, by which the State sovereignty of one State is 
limited in favor of another State" (E. 0. 34, I, p. 281). Concerning the 
possibilities of this servitude, the Federal Court further states : 

The fact that the exercise of the right does not devolve immediately up- 
on the State as such but upon a definite number of its citizens, in the present 
case the inhabitants and property owners of Eiemenstalden, and on the other 
hand, that not the State, but a corporation, seems immediately encumbered, 
is a phenomenon not infrequent in State servitudes, which is found with 
particular frequency in the so-called economic State servitudes — forest 
rights, fishery rights, rights of hunting, etc But the subjects bene- 
fited and obligated in a State servitude are always the State organizations 
in question, whereby it is possible that a relation in private law correspond- 
ing to the nature of the public servitude may exist between the subjects 
immediately favored and encumbered (E. 0. 34, I, p. 281/2). 

The further statements of the Federal Court in these two cases are not 
of interest here, since they concern merely the interpretation of the treaty 
of 1350; in the first case (E. 0. 34, I, p. 274 ft 1 .), the material extent of 
the right of use, — in the second case (E. 0. 41, I, p. 511 ft\), the persons 
entitled to enjoy the said use. But it may be mentioned here that a dispute 
concerning the treaty of 1350, between Schwyz and Uri, was decided in 1845 
by a Confederate court of arbitration. By virtue of that decision a special 
intercantonal organ was created which to this day still has the duty of 
deciding complaints of citizens of Schwyz who are entitled to make use of 
the forest, against decrees of the authorities of Uri concerning matters per- 
taining to the forest police (E. 0. 34, 1, p. 275). The members of this com- 
mission are named jointly by Uri and Schwyz. In spite of the fact that 
since 1845 the Confederation itself has created organs before which a citizen 
injured in his rights through a cantonal decree can make complaint, the 
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commission in question is still considered as rightfully existing (R. 0. 34, 1, 
pp. 283, 284). 

4. THE INTERCANTONAL PAUPER LAW 6 

The Swiss Pauper Law is very closely connected with the right of citi- 
zenship. Every Swiss is a citizen of a commune and, by virtue thereof, of 
the canton wherein this commune lies. He may also be a citizen of two or 
more communes and cantons. The right of citizenship (also called Heimat- 
recht), is entirely independent of the place of residence. A very great 
part of the Swiss people resides elsewhere than in its commune of citizen- 
ship (home commune) without being affected thereby in its right of 
citizenship. Neither is the previous right of citizenship lost, nor is the 
right of citizenship acquired, in the place of residence ; every newly acquired 
right of citizenship or loss thereof is established (if the legal conditions have 
been fulfilled) only at the express desire of the acquirer. 7 

The care of the poor in Switzerland is left to the cantons. Support 
in case of impoverishment devolves upon the home canton. Most of the can- 
tons have entrusted this duty to the home commune. In the relations of the 
cantons to each other, similarly as in international law, the principle of na- 
tionality and not that of territoriality obtains in the matter of care for the 
poor (R. 0. 40, 1, p. 413-4). 

Therefore, the Federal Court has declared that the following state- 
ments hold also for intercantonal relations: 

There exists as such no international duty on the part of the State to 
keep within its territory foreigners in need of support and to care for 
them, but rather is the home State bound to take charge of its citizens who 
have become public charges, in so far as the said State has not made any 
State agreements to the contrary. And, in fact, no agreement to the con- 
trary can be assumed as existing merely as the result of the general assur- 
ance, contained in many State treaties, of reciprocal similar treatment of 
the citizens of the two contracting States because of the fundamental con- 
nection between almonry and State citizens' rights, but a special conven- 
tion must be made for this purpose (R. 0. 40, 1, p. 413/4). 8 

With regard to the application of the principle of nationality in inter- 
cantonal pauper laws, a number of disputes have arisen between cantons. 
The Federal Council (Ullmer, II, No. 1113) and the Federal Court (R. 

« There is a work on this subject by Ed. Gubler: Interkantonales Armenrecht, 
Zurich, 1917. 

J A revision of the laws on citizenship for the purpose of introducing the principle 
of jus soU for the naturalization of foreigners is under way. 

s According to Article 45, paragraph 3, of the Federal Constitution, permission for 
domiciliation may be withdrawn in the case of Swiss citizens from other cantons 
"who are a permanent burden on public charity and whose home commune or home 
canton does not grant suitable support in spite of official request." The Federal Court 
in the said decision concludes therefrom that the duty of support devolves upon the 
community of the domicile in the case of merely temporary need." 
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0. 13, p. 417 ; 29, 1, p. 450), have decided that a canton which has incurred 
expenses on account of Swiss paupers not naturalized (or a citizen) in the 
canton, can not demand recompense for its expenses from the canton of 
citizenship. The duty of support of the home commune is merely a principle 
in cantonal law from which another canton may derive no rights. 

Upon several occasions the Federal Court considered the question of the 
support of double citizens (persons who are citizens of two cantons) . It was 
decided that the home canton in which the needy double citizen is domiciled 
can not demand any contribution toward its costs from the other home 
canton. The Federal Court bases this decision upon the consideration that 
a positive rule of Federal law from which such a duty of contribution would 
follow, does not exist. Such a duty can not be derived from the nature 
of the right of double citizenship any more than it can be derived from the 
fact that both home cantons would be similarly bound to receive a joint 
citizen if he were deported from a third canton. Therefore, such conflicts, 

which have arisen from the right of double citizenship, in other respects 
regulated by Federal law, are not solved in such a way that the various 
rights of citizenship are placed upon the same plane, which would suppose 
an equal distribution of the rights and duties flowing therefrom, but in all 
such cases a citizen's right, and consequently that of the canton in which 
the said citizen last lived, are designated as the preponderating right. 

Furthermore, the court stated it could not apply the principle of implied 
agency, or the principle of the duty of redress in joint undertakings (R. 0. 
23, p. 1468). The court also said that a customary law was not involved, 
although several cantons had, previous to the rendering of these decisions, 
arranged a partition of the costs of support in the case of double citizens 
(R. 0. 29, I, p. 449/50). 

The question as to which of several cantons concerned was bound to 
support needy persons who are naturalized in none of the cantons, whether 
they are Swiss citizens from other cantons, or foreigners, was decided upon 
other considerations. "With regard to Swiss citizens from other cantons, the 
cantons are bound by virtue of the Federal law of June 22, 1875 (concern- 
ing the costs of the care of citizens of other cantons who have fallen ill and 
of the burial of such citizens who have died), passed in execution of 
Article 48 of the Federal Constitution, "To accord to pauper citizens of 
other cantons who fall ill and who can not return to their home canton with- 
out injury to their own health or to the health of others, the necessary care 
and medical treatment, and in case of death, a suitable burial." (Recom- 
pense of the costs is not made from the public coffers or institutions of the 
home canton. ) The practice which has developed with the Federal law con- 
cerning the intercantonal distribution of the duty of support (cf. infra, p. 
179) is analogously applied, according to a decision of the Federal Court, 
when the support of a foreigner is in question between the two cantons (R. 
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0. 40, I, p. 415). With regard to the reciprocal relation of the cantons in 
the exercise of an international duty of the Confederation, the Federal 
Court pronounced as follows in a later decision: 

If the Confederation binds itself by a State treaty to assume the sup- 
port and care of ill and pauper foreigners until the return to their home 
State becomes possible, a relation of solidarity, a community of interests, 
is thereby established among the cantons from which rights and duties on 
the part of each of them flow, not only in their relations with foreign coun- 
tries and the Confederation, but also in their relations with the other can- 
tons. . . . The circumstance that the obligation entered upon with regard 
to foreign countries concerns all the cantons jointly, and in a similar way 
binds them to have regard for this obligation among themselves in the 
exercise of their sovereign rights, and not to use these rights in such a way 
that the burden assumed by virtue of a State treaty would be put upon 
another member of the Confederation. Certainly such regard is imperative 
in case the burden in hypothesi threatens to become actual in thesi, that is, 
in case foreigners are concerned who are likely soon to become in need of 
support (R. 0. 43, 1, p. 309/10). 

The Federal Court has rendered the following individual decisions: 
The Canton of Solothurn placed in the hands of the police department 
of Basle a German woman with the request that she be deported to her 
homeland. In Basle it developed that the person in question was severely 
ill and not capable of transportation. She was taken to a hospital at the 
expense of the canton of Baselstadt, where she died after several weeks. 
The suit of Baselstadt against Solothurn for indemnification of the cost of 
maintenance and of burial was decided by the Federal Court in favor of the 
plaintiff. It was determined that the deported person was already incapable 
of transportation in Solothurn. Now it would have been the duty of 
Solothurn "to care for the maintenance of the needy German citizen so long 
as the said citizen could have been returned to her home without injury to 
her health" (R. 0. 8, p. 443). But, whereas, the Canton of Solothurn did 
not fulfill the duties devolving upon it, and whereas, on the other hand, the 
Canton of Baselstadt, for its part, did so, therefore, the Canton of Solo- 
thurn was bound to repay the costs on the principle of implied agency. Said 
the Court: "In public law relations, the transaction of business under an 
implied agency must be recognized as a basis of origin of rights and 
obligations, analogous to the custom in private law" (R. 0. 8, p. 443/4). 

An analogous dispute between Zug and St. Gall was similarly decided by 
the Federal Court on September 28, 1905. In the decision it was stated 
"that in order to justify such a request for reimbursement of costs of main- 
tenance and burial, proof of guilt on the part of the organs of the canton 
called upon in the first place to transact the business is not necessary, but 
that it is sufficient if it has been objectively proved that the canton (for 
instance, in accordance with regulation by State treaty) would have been 
responsible for the maintenance and eventually for the burial" (R. 0. 31, 1, 
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p. 408) . If the liability of repayment follows from the principle of implied 
agency, it follows all the more if express agency is involved. Such an 
agency may, for instance, follow tacitly from an intercantonal agreement 
(R. 0. 38, 1, p. 112). The Canton of Schaffhausen had deported an Austrian 
woman who subsequently settled in the Canton of Zurich and was supported 
by it until she was transported back to her homeland, Austria. The suit of 
Zurich against Schaffhausen for repayment of the costs was decided in 
favor of the plaintiff. Although the necessity of support did not exist at 
the time of deportation, it could be foreseen that it would shortly ensue and 
this "should not have escaped the municipal police authorities if they had 
exercised conscientious care." Through the deportation they improperly 
threw upon Zurich a duty the fulfillment of which should have devolved 
upon Schaffhausen (R. 0. 43, I, p. 312). Consequently, Schaffhausen was 
directed to reimburse Zurich for the costs which it had incurred. 

In interpreting the Federal law of June 22, 1875, the Federal Court on 
February 27, 193.3, in the case of St. Gall v. Thurgau, decided that a can- 
ton is obliged to support pauper citizens of another canton "if the illness 
(injury to health of any kind, especially injury as the result of an accident) 
had originated in its territory." It is sufficient if the person falling ill is 
accidentally present in the canton. 

The legal duty of aid and maintenance is, therefore, intended to be 
linked merely with the fact of the illness, regardless of whether the person 
who has fallen ill has his legal residence in the canton in question — which 
is not his homeland — or whether he finds himself at the moment of falling 
ill only temporarily sojourning within its boundaries. 

This interpretation, the court stated, follows from the humanitarian pur- 
pose of the law, which demands the immediate action of the authorities of 
the place in which the illness occurs (R. 0. 39, I, p. 62). 

In the consideration of the case of Zurich v. Thurgau, June 26, 1914, the 
Federal Court further developed the thoughts expressed in the decision of 
February 27, 1913, as follows : In the case of the duty to support needy per- 
sons it is a question, "not of a duty founded in international law or in 
Federal law, but of a duty which exists rather with regard to the modern 
State itself and arises immediately from the purpose of the State itself, 
namely the duty of protecting all persons finding themselves within its terri- 
tory, without regard to their legal relation to it, in case of necessity, from 
physical destruction. And this duty can devolve only upon the State in 
which the person falls ill, and not upon the State in which he is domiciled. ' ' 
From these considerations the further deduction was drawn that ' ' from the 
point of view of the duty of support in question, that place must be desig- 
nated as the place of falling ill where the illness in question becomes rec- 
ognizable in such a way that the action of the authorities is rendered a 
necessity conformable to their duty" (R. 0. 40, I, p. 416/17). 

In a dispute between Zurich and Tessin, decided by the Federal Court 



180 THK AMERICAN JOURNAL OF INTERNATIONAL LAW 

on February 4, 1918, the question involved was as to which canton had to 
support a foreign woman who had become mentally deranged in Tessin and 
had been eared for in an insane asylum in the Canton of Zurich and became 
a charge upon public charity there after she had been maintained by a 
private person for four years. The Canton of Zurich was declared to be 
responsible for her maintenance, for "the circumstance which brings about 
the international duty of aid is not the act of falling ill, but the impoverish- 
ment, the destitution. It follows from this that when the illness and the 
destitution take place at different times, the place in which the illness 
occurred is not decisive upon the question of what canton is bound to 
aid, but rather the place where the destitution, the impoverishment ap- 
peared" (R. O. 44, I, p. 75). 

5. JURIDICAL ASSISTANCE IN THE ADMINISTRATION OF CRIMINAL LAW AMONG 

THE CANTONS 

A. Extradition 

According to Article 67 of the Federal Constitution, Federal legislation 
makes necessary provisions for the extradition of accused persons from one 
canton to another ; but extradition can not take place for political offenses or 
offenses committed through the press. The Federal extradition law of July 
24, 1852, was adopted pursuant to this constitutional provision. It enumer- 
ates in Article 2 the particular offenses for which extradition will be granted 
and obligates each canton to provide for the arrest and extradition of per- 
sons who are being prosecuted for or have already been convicted of one of 
these offenses in another canton. However, the latter canton is entitled to 
refuse to extradite its citizens and persons domiciled upon its territory if it 
obligates itself to try and punish them according to its laws, or to execute 
the penalty already pronounced against such fugitives. 9 

The Federal Court has had opportunity in a considerable number of 
cases to interpret this law. As it did not adhere to a verbal interpretation 
of the law, but based its decisions upon general principles of international 
and federal law, they deserve to be discussed here. 

(a) The Federal authorities have in constant practice maintained in 
the interpretation of the law of extradition 

that, except in the case of voluntary submission to its jurisdiction, a canton 
is not entitled to institute criminal prosecution for any of the offenses pro- 

9 At any rate, the Federal Law of 1852 applies only in so far as the enactment of 
penal laws is vested in the cantons. According to Article 150 of the Federal Law 
of March 22, 1893, concerning the administration of Federal laws, the authorities of a 
canton must lend legal assistance in criminal cases to be decided according to the 
Confederate laws, to the authorities of the other cantons, not only for examination, 
but also in the execution of sentences, in the same way as they are bound to lend 
such aid to the authorities of their own canton. ( Salis, IV, No. 1689, 1710.) 
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vided in the said law against a person sojourning in the territory of another 
canton, in any other way than by first instituting the lawful procedure of 
extradition; that the canton is, therefore, not free, instead of requesting 
extradition, to institute proceedings for contempt of court or by temporary 
postponement of procedure to wait until the person in question enters its 
territory (R. 0. 6, p. 210). (Ullmer, I, No. 281, 528/9, R. 0. 3, p. 248 ; 6, p. 
210, 217, 557; 14, p. 45, 181, 190; 21, p. 974, 982; 22, p. 968; 25, 1, p. 446; 
26, 1, p. 202 ; 27, 1, p. 48 f . ; 29, 1, p. 456 ; 30, I, p. 687.) 

This practice, which is not expressly supported by the text of the law, 
was justified as follows in the decision of December 3, 1880 : the interpreta- 
tion of the law of 1852, in the sense "of the absolute liberty of a canton to 
institute contempt of court proceedings against an accused person who is a 
citizen of another canton or is established there would have for its effect, in 
most cases, to suspend indefinitely or even to render uncertain the prompt 
repression of offenses demanded in the interest of society and justice'' (R. O. 
6. p. 557). 

The decision of March 28, 1901, justified the practice from another point 
of view: It is inherent in the nature of the Federal State that internal 
legal assistance be regulated between the cantons by the Confederation. This 
was done by the extradition law of 1852. 

Now if this law for the rendering of intercantonal legal assistance has 
established the duty of the requested cantons to extradite in certain offenses, 
it follows from the nature of the Federal State as a closer community of 
States, that, on the other hand, the prosecuting canton should pursue its 
criminal prosecution for such offenses against a citizen or inhabitant of 
another canton not established within its domain with due consideration of 
the territorial sovereignty of the canton in which the fugitive resides. Just 
as the execution of the penalty can take place only with the cooperation of 
the latter canton (in so far as the fugitive is not in the domain of the 
prosecuting State, so too a regular summons is possible only with the coop- 
eration of the canton in which the fugitive resides. Thereby the second 
principal thought underlying the law of extradition, namely, protection of 
the accused person, is realized. Therefore, the procedure in accordance with 
the law of extradition of 1852 is indeed obligatory in the case of offenses 
involving extradition, prior to the criminal prosecution (R. 0. 27, I, p. 
49/50). 

The request for extradition must be addressed to the canton in whose power 
the fugitive is; hence not necessarily to the canton of residence (R. 0. 
37, 1, p. 339). 

The prosecuting canton is justified in arresting an accused person who 
is found in its territory, even if he has his regular residence in another 
canton. But arrest would be impermissible if the accused person had been 
induced to enter the territory of the prosecuting canton by unfair practices 
of its authorities with a view to evading the law of extradition (R. 0. 42, 
I, p. 383; 3, p. 466). The arrest is also impermissible if a person residing 
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outside of the canton has been summoned as a -witness and has appeared as 
such before cantonal authorities (Ullmer, I, No. 528 ; R. 0. 3, p. 248 ; 12, p. 
272). 

If a canton refuses to extradite its citizens or persons residing in its terri- 
tory, it is obliged itself to institute proceedings against them. The purpose 
of this obligation is not to condemn such persons but merely "to have them 
tried regularly by the judicial authorities of the canton and in accordance 
with its laws" (R. 0. 41, I, p. 509). 

The accused person may voluntarily submit to the criminal jurisdiction 
of the demanding canton, but the right of the canton in which the fugitive 
is found to examine the request for extradition with regard to its legal 
justification is not thereby prejudiced : ' ' The government of a canton must 
be able to preserve its position in public law and the sovereign rights which 
are here involved, without regard to the conduct of the citizen who is 
primarily involved in the case and whose interests do not always necessarily 
coincide with those of the state (R. 0. 25, I, p. 347, 447). 

For crimes and offenses not enumerated in the law of 1852 — that is, for 
which extradition may not be granted — a canton may prosecute the delin- 
quent person residing outside its territory without instituting extradition 
proceedings, that is, the canton may, for example, resort to proceedings for 
contempt of court (R. 0. 6, p. 76; 7, p. 719; 15, p. 112). But the canton 
may also make a request for extradition, and it lies entirely in the discretion 
of the requested canton whether to grant it or not (R. 0. 5, p. 535 ; 8, p. 
227). It is not necessary that the demanding canton act reciprocally 
(Gegenrecht) (R. 0. 25, I, p. 19/20). A canton is also free to execute an 
extra-cantonal penal decision rendered in a crime not enumerated in the 
law of extradition. 

In fact, the practice in Federal law has always tended to allow the grant- 
ing of such legal assistance, in so far as no contrary regulations exist, 
depending upon the convenience of the cantons involved, the decision 
devolving upon the Governmental Council in case of doubt. . . . Only 
one condition must be observed, namely, that the offense in question must 
be one which is punishable also in the canton which is lending the legal 
assistance (R. 0. 33, I, p. 151 ). 10 

It is clear that extradition from one canton to another usually takes 
place without the cooperation of the Federal Council. The home state of 
the fugitive, whether it be another canton or a foreign state, has no right 
of intervention (Ullmer, II, No. 1053). 

(b) It is a preliminary requisite to extradition that the crime or offense 
for which extradition is asked be punishable both in the demanding and in 

io A canton is always free to execute public law decisions of other cantons upon its 
territory (R. O. 28, I, p. 142; 32, I, p. 645; 39, I, p. 615), while it is bound to 
execute decisions in civil law according to Article 61 of the Federal Constitution. 
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the requested canton. This principle is not contained in the law of 1852, 
but it is " admitted generally in the modern law of extradition as it has been 
developed since 1870." It also is conformable to the doctrine of interna- 
tional law and to most extradition treaties which Switzerland has negotiated 
with foreign states. Therefore, the principle holds, in accordance with 
Federal practices, in the practice of extradition between cantons (E. 0. 
41, I, p. 510; 27, I, p. 478). If the requested canton refuses to extradite 
because the offense is not punishable according to its laws, the demanding 
canton may institute the prosecution, and the law of extradition does not 
then apply. The Federal Court says on this subject : 

If in such cases in which it seems certain that no penalty will be inflicted 
in the canton of refuge, the obligation to extradite should nevertheless be 
insisted upon, and if thus the canton of refuge, which would of course in 
that case use its discretion, should be compelled to institute criminal pro- 
ceedings that would be hopeless ab initio, the penal claim of the prosecuting 
canton thereby would be exhausted and any further action would be ex- 
cluded upon the principle ne bis in idem. The result of this would be that 
the contraventions committed upon the territory of the prosecuting canton 
would remain unpunished, in all cases in which they are committed by 
inhabitants of another canton whose criminal legislation is less fully 
developed. Particularly in police cases and in cases of contravention against 
regulations of the police concerning articles of food and provisions, this im- 
possibility of execution of the pertinent legislation with respect to all such 
persons who are guilty of a contravention upon the territory in question, 
would have dangerous results, and the execution of the regulations pertain- 
ing thereto would be quite impossible if all dealers and purveyors residing 
outside of the canton and in places in which less rigid regulations are in 
force could evade punishment in this manner (R. 0. 27, I, p. 478/79). " 

A mere difference in penalties in the demanding and requested cantons will 
not, of course, justify a refusal to extradite (R. 0. 44, 1, p. 179). 

(c) The duty to extradite has been circumscribed by the Federal Court 
with regard to the persons to be extradited in the following way: A can- 
ton may extradite its own citizens to another canton. The principle of non- 
extradition of citizens is not a general Swiss principle, and therefore holds 
only in so far as it is expressely provided, or otherwise follows clearly from 
the general content of an intercantonal agreement (R. 0. 34, 1, p. 293 f. ; 36, 
I, p. 668 f.). Hence, the cantons may also bind themselves by treaties 
mutually to extradite their citizens (R. 0. 36, I, p. 668). 

According to Article 4, paragraph 2 of the law of 1852, the duty to extra- 
dite extends not to the principals in the crime, but also "accomplices," 
that is, the participants. The Federal Court has also proclaimed the duty 
of extradition with respect to abettors, primarily for the reason that it is 
in conformity with the nature of the Federal relation ' ' to conceive the duty 

" The arguments of the Federal Court in R. 0. 41, I, p. 509, concerning criminal 
prosecution by the requested canton do not seem to be in contradiction to the opinion 
stated in the text. 
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of the component states to extend legal assistance in criminal matters in a 
liberal sense and, accordingly, not to limit the obligation of extradition 
sensu stricto to the participants in an extraditable crime, but to extend it 
to all accomplices in the broader sense of the term. This conforms also to 
the interest of the administration of justice which will regularly demand 
simultaneous execution and judgment of connected offenses (R. 0. 6, p. 
218/9). 

The accomplices must be extradited even if they are citizens of the de- 
manding canton (R. 0. 3, p. 667; 34, I, p. 294). The idea of the joining of 
criminal proceedings is an old undisputed legal principle of the Confedera- 
tion ; even the right of the cantons to refuse extradition of their own citi- 
zens is secondary thereto. 

A person prosecuted for a criminal offense must be extradited, even if 
he is serving a prison term in the requested canton, and extradition is nec- 
essary, or at least useful in the investigation in the demanding canton. The 
principles which are contained in treaties with foreign states can not be 
applied freely in this respect. "The duties of the cantons must rather, in 
this matter also, be regulated in conformity with the nature of the Federal 
state, and this nature conforms only with the principle that in criminal 
matters legal assistance is guaranteed in the fullest manner possible" (R. 0. 
5, p. 203 ff.). 

(d) With regard to the facts which constitute an extraditable crime, 
the following principles have been developed in the practice of the Federal 
Court, which may be applied also to extradition under a treaty and should, 
therefore, be mentioned here. 

It is not necessary that the cantonal penal law enumerate extraditable 
crimes under the same designation as the Federal law of 1852. 

If investigation be made whether the facts of a given case qualify as 
facts constituting an extraditable offense in accordance with Article 2 of 
the said law, it must be examined in the first place what logical connection 
there is between the Federal law and the designations of crimes used in 
Article 2 of the said law, and it is not material whether a cantonal penal 
law classes in a different category of crimes facts which according to the 
sense of the Federal law are extraditable offenses in accordance with Article 
2. The opposite interpretation would tend to allow cantonal laws to dero- 
gate from Federal law (R. 0. 14, p. 191; 15, p. 112; 25, I, p. 347; 26, I, 
p. 203 ; 27, 1, p. 477/8 ; 29, 1, p. 457). 

In order to determine what designation the Federal law intends to give to a 
definite class of crimes, the Federal Court examines the significance of this 
category in other Federal legislation, in the cantonal penal laws, in general 
law and in general criminal jurisprudence. 

Extradition must be granted not only for accomplished crime, but also 
for attempted crime. Although this is not expressly stated in the law, the 
court says that it must be unhesitatingly assumed, 
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For, on the one hand, the designation of an offense embraces not only the 
accomplished crime, but also the attempted crime, and, on the other hand, 
the duty of extradition is frequently extended in extradition treaties with 
foreign states in a broader or narrower sense, also to attempted offenses of an 
extraditable nature .... and there can be no doubt that in the relation of 
the cantons to each other the duty of extradition is not intended to be more 
limited than is the case with regard to foreign countries (B. 0. 6, p. 209/10) . 

(e) The principle of the specialty of extradition holds also in inter- 
cantonal relations, but naturally not to a greater extent than in the rela- 
tions of Switzerland with foreign countries. According to this, the accused 
person may be punished, not only for the act for which extradition is 
demanded and granted, but also for acts which are in "a closer relation" 
to that act, that is, for connected acts. 

(f ) In accordance with established practice, based upon positive regu- 
lations of Federal law, the accused person may make complaint before the 
Federal Court against the non-observance of extradition procedure. (Cf. 
E. 0. 3, p. 249 ; also 25, 1, p. 447; 32, 1, p. 85; 41, 1, p. 508). The complaint 
is directed against the prosecuting canton on the ground that before institu- 
ting a criminal prosecution it should have resorted to extradition proceed- 
ings. Such a complaint may be made at any stage of the criminal procedure 
(B. 0. 14, p. 47; 27, I, p. 48; 29, I, p. 456; 30, I, p. 687; 42, I, p. 381). 
Nevertheless, the Federal Court refused to admit an appeal, because the 
appellants could not be regarded as ' ' legally prosecuted, ' ' before the oppor- 
tunity was had by the examining judges who, according to the law of 
Fribourg, were competent "to assign the true character to the offense" (B. 
0. 15, p. 116). But the prosecuted private person can not derive from the 
law of extradition any guarantee of having a certain court assigned for the 
trial of the offense charged against him. His right is limited to demanding 
the observance of the prescribed procedure; "that is, by refusing to rec- 
ognize the extradition, he may require the canton requested therefor to 
render a decision in this matter; but he does not possess any right which 
materially affects this decision" (B. 0. 32, I, p. 85). A third private 
person, for example, the injured person, has of course no right to demand 
that extradition be accorded (B. 0. 6, p. 80; 9, p. 162; 41, I, p. 508). 

B. Other legal assistance in criminal law 

The Federal Court has determined that there exists among the cantons 
an obligation arising from "old Confederate practice" to accord legal 
assistance in inquiry proceedings and the execution of letters rogatory. 
This duty is prescribed by no law, but it has been developed by the Federal 
Court from the Federal law of February 2, 1872, amending the Law of 
Extradition, which provided that such actions of legal assistance be per- 
formed on the basis of comity. The obligation of according legal assistance 
is not limited to the crimes and offenses enumerated in the Extradition 
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Law of 1852. It exists also if the offense in question is not punishable in 
the demanding canton; "for in lending legal assistance, the application 
of the criminal law of the demanding canton, and not of the requested 
canton, is supported" (decision of February 10, 1886, in the case of Berne 
v. Schaffhausen) (R. 0. 12, p. 49). In the decision of March 16, 1910, in 
the case of Solothurn v. Uri, this position was supported, principally for 
the following reasons: 

The obligation of lending legal assistance has its internal basis in the 
solidarity of the States which cultivate the same system of law with regard 
to preventing crimes. The exceptions to the obligation of lending legal 
assistance are based upon the lack of confidence of one State in the justice 
of the administration of law in the other State. This exception is denied 
in theory, even in international law. But within a Federal State there 
should be no room for such lack of confidence, not even if the material 
and formal criminal law of the individual members does not always agree 
in content, as in the case of Switzerland. In this regard it must not be 
forgotten that the refusal of legal assistance cannot rescind the penal prose- 
cution or make it ineffective ; but the result of the investigation will suffer 
by such refusal, and it would be possible that because of defective exami- 
nation, for instance, a person other than the one who is in reality guilty 
might be condemned (R. 0. 36, I, p. 54). 

For practical reasons, too, the court stated, a digression from the precedent 
established in 1886 was impossible, since the practice of most of the cantons 
has shaped itself accordingly. Furthermore, "with the growth of modern 
intercourse, the need of general legal assistance has become much more 
pressing than was the case at the time of the rendition of the aforementioned 
decision" (R. 0. 36, I, p. 54/5). 12 

6. THE CONFLICT OF THE LAWS OF DIFFERENT CANTONS 

A conflict of cantonal law takes place primarily when Swiss citizens 
reside in a canton other than their home canton. A dispute arose on the 
question as to whether the laws of the home canton or of the canton of 
residence are applicable in such cases. Thus, the first cases of double 
taxation arose from the fact that both cantons taxed such persons. 



A. Double taxation 

By double taxation is meant the simultaneous taxation of the same 
subject and of the same object by two cantons with the same taxes. The 
Federal Constitution of 1848 contained no prohibition against double tax- 
is At all events, the question was left open whether, in view of Article 67 of the 
Federal Constitution (vide supra, p. 180), the obligation of lending legal assistance 
holds also for political and press offenses, as well as for offenses not committed within 
the demanding canton. 
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ation. Federal practice originally recognized the unlimited sovereignty of 
the cantons in the matter of taxation (Ullmer, I, No. Ill, 114-117, 126-127). 
But in time, Federal practice declared double taxation to be inadmissible 
in Federal law for the reason that it is in contradiction to the principles 
of the freedom of domiciliation expressed in the Federal Constitution 
(Article 41), of equality before the law (Article 4), of the equality of 
citizens of one canton with the citizens of others (Article 48), etc. The 
principle that valid decisions in civil law which have been rendered in 
one canton may be executed throughout Switzerland (Article 49), was 
declared to be inapplicable to taxation cases ("Ullmer, I, No. 128, 129-134). 
The right of the citizen, too, to make complaint because of double taxation 
has been recognized (Ullmer, I, No. 694). 

The Federal Constitution of 1874 contained the following provision in 
Article 46, paragraph 2 : " Federal legislation will make the necessary pro- 
visions against double taxation. " Such a Federal law has up to the present 
not been adopted, but the Federal Court in an extraordinarily abundant 
practice has developed the principles against double taxation. This is not 
a suitable occasion to discuss them, not only because such a discussion would 
transcend the bounds of this treatise, but also because of the reasons ex- 
plained at the outset (vide supra, p. 153). Some of the more important 
principles have already been mentioned. 13 

B. Further cases 

Finally, the decisions of the Federal Court will now be mentioned 
which have been rendered in public law disputes between cantons and 
which deal with the intercantonal delimitation of jurisdiction in the field 
of guardianship and inheritance. 

According to Article 46 of the Federal Constitution, a Federal law is 
to regulate the legal relations of domiciled persons in such a way that 
usually they will be subject to the law and the legislation of their place 
of domicile. Prior to the adoption of this law, which did not take place 
until June 25, 1891, the cantons were unrestricted in this matter, and the 
Federal Court frequently determined that each canton, by virtue of its 
sovereignty, has the right to apply its own legislation with regard to persons 
domiciled in its territory. In accordance therewith it was decided that 
each canton is empowered in Federal law 

to subject the citizens of other cantons residing in its territory, their persons 
and their property, to its legislation and jurisdiction in matters of guard- 
ianship; but that the home canton is not prevented from applying to its 
citizens its legislation with regard to guardianship, at least in so far as 
its territorial sovereignty extends, that is, with respect to the property 
situated in its territory (E. 0. 11, p. 19; 3, pp. 29, 33; 5, p. 426; 8, p. 728; 
13, p. 398; 15, p. 697). 

is There is a discussion of this practice in Burckhardt, Kommentar, p. 419 et seq. 
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A suit of the Canton of Schwyz to the effect that the Canton of Zurich 
be compelled to refuse domiciliation to a national of the Canton of Schwyz 
who was under guardianship, was rejected by the Federal Court on October 
21, 1909. Article 45 of the Federal Constitution empowers the cantons 
in certain cases to refuse domiciliation to persons who are not citizens of 
the canton. 

If it pleases a canton, by virtue of its sovereignty, to grant permission for 
domiciliation or sojourn, even in a case in which according to Article 45 
of the Federal Constitution it would be justified in a refusal thereof, no 
other canton has the right to protest this action (R. 0. 35, I, p. 666). 

At any rate, a canton in which a person under guardianship is sojourning 
without the permission of his guardian or competent court for the protection 
of wards, may under circumstances be obligated "to grant the necessary 
legal assistance for the execution of decrees of an extra-cantonal court for 
the protection of wards" (p. 666/7). Before the adoption of the law of 
execution of Article 46 of the Federal Constitution, the simple principle 
of territoriality obtained also with regard to the law to be applied in cases 
of inheritance. In practice the principle had been established that 

in default of special contractual limitations, each canton is authorized, by 
virtue of its sovereignty, with regard to things located in its territory, 
whether they figure as individual objects or as component parts of an 
inheritance, to apply its legislation and jurisdiction, and that, therefore, 
in so far as an inheritance is located in different cantons and a conflict 
really exists between the different cantonal laws, the courts of each canton 
are in Federal law competent to decide disputes arising in matters of inher- 
itance, in so far as the inheritance is located in the territoiy of the canton 
in question. 

This principle, the court stated, follows from the fact 

that according to Article 3 of the Federal Constitution, the cantons, in so 
far as they are not restricted by Federal law, are sovereign in their territory 
and may, therefore, not be hindered in applying the principles of their 
legislation in the local law to be used, and the courts are competent in 
disputes concerning inheritance, so far as their territorial sovereignty 
extends and in so far as they do not thereby interfere with the sovereignty 
of another canton. But it must uot be forgotten that, in case of conflict 
of several systems of cantonal law, the unity of the inheritance is sacrificed 
and important practical disadvantages arise. However, the Federal Court 
must, in so far as conflicts arising from the divergency of the cantonal 
systems of law are not positively decided by the Constitution and the 
legislation of the Confederation, simply follow the principle that in case 
of such a conflict each canton is authorized to apply the principles estab- 
lished by its legislation, as far as its territorial sovereignty extends, and 
it is not authorized, for the purpose of solving such intercantonal conflicts, 
to establish and apply independent positive rules, limiting the exercise of 
cantonal territorial sovereignty (R. 0. 7, p. 468/9). 



